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Cedar post highway marker, still solidly in place.  
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Editorial Policy
Benchmarks is published bimonthly by New Mexico Professional Surveyors.  Unless copyrighted, ar-
ticles may be reprinted in other professional publications provided that proper attribution is made to the 
author and to this publication.  All submissions are welcome and should be made directly to the editor 
at barryphillips.pls@gmail.com.  Submission of an article does not guarantee publication.  We reserve 
the right to edit all submitted material, and no material will be returned.  The opinions expressed are 
those of the author and are not necessarily those of NMPS, its officers, members, or associates.  

EDITORIAL

Benchmarks is Now Accepting 
Paid Advertising 

The advertising rates are:
Full Page Ad .... $200
1/2 Page Ad .... $100
1/4 Page Ad .... $50

Business Card .... $20

Front Cover: Collage   of  control and   boundary 
monuments.  
Back Cover: Chris Lambert resetting mile 
marker 114 along New Mexico-Arizona State 
Line near Lupton, AZ. 
Cover photos sent in by Mike Daly.

Editorial Policy
Benchmarks is published bimonthly by New Mexico Professional Surveyors.  Unless copyrighted, ar-
ticles may be reprinted in other professional publications provided that proper attribution is made to the 
author and to this publication.  All submissions are welcome and should be made directly to the editor 
at barryphillips.pls@gmail.com.  Submission of an article does not guarantee publication.  We reserve 
the right to edit all submitted material, and no material will be returned.  The opinions expressed are 
those of the author and are not necessarily those of NMPS, its officers, members, or associates.  

EDITORIAL
Welcome to the September issue of Benchmarks.  I trust that you will find the content in this issue to 
your liking and to get you thinking about some of the issues raised by our authors. One such article that I 
found of great interest is authored by Mr. McGrath, PLS, (see page 14) and you can judge for yourself the 
merits of comparing the Title Insurance Industry to a Health Maintenance Organization.  I had previously 
come across the service called “ExpressMap” offered by First American Title Insurance Company. After 
doing some research I noticed that this has been around for some time already (early 2000’s) but I have 
never given it much thought, having not come across this service locally. An Express Map is basically an 
aerial photograph overlaid by a local tax map or deed and is used by the title examiners for their inspec-
tion purposes.  This may be old hat to some of you but it becomes more relevant with each passing day in 
the context of the bigger picture relating to Geospatial services. I have been using Google Earth for quite 
some time now and it is confounding sometimes to see what an aid it has been just due to the clarity and 
resolution of the images in relation to the positional location. Now, as a surveyor I know the limits and 
uses that I can push the technology to but thinking as a layperson I can certainly see the “wow” factor that 
some of the service industries are pushing to stretch the limits of using this type of technology. There has 
been much correspondence on this subject, including input from ACSM, and Curt Sumner in particular 
around about as early as 2003, in raising questions about the use of Express Map by the title company and 
I will leave it at that for now. The point I am trying to make is that the Geospatial industry is becoming 
more and more involved and relevant in the surveying world and therefore becomes of utmost importance 
to our National Society. This blends into an article from Glen Thurow, NSPS Governor, who informs us 
of where we are and hope to go as far as the ASCM/NSPS merger is taking us.  I hope that we can get our 
act together  so that we can stay strong as a profession and not ultimately be swallowed up by others in 
the Geospatial industry.

Thanks to all our other contributors and also to those of you that are keeping us in stock with your pictures. 
Keep them coming and let us hear your views regarding the status of our so-called profession, a la Jeff 
Lucas!

Barry Phillips
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President’s Angle

2012 NMPS President
Justin Miller, PS      August 13, 2012

Leave the Gate Open
I have held a few great conversations with many surveyors over the 
years that I have been a member of the NMPS Board of Directors.  
Several of them have stuck in my mind, and when I think about some 
of the opinions that I have heard, it seems to me that there is a common 
link that can be made between most of them.  Many of our surveyors 
are standing on one side of a “fence” in their careers, and they are peering across to the other side wonder-
ing what it may hold for them.  The problem is that nobody is there to open the gate.

Back in 2006, I was fresh out of the licensure exam, and I had just begun building my business in Las 
Cruces.  I came across a situation with a client that I did not fully understand how to handle.  It turned out 
to be a much simpler decision than I was making it out to be at the time, but I did benefit from some advice 
given to me by one of my peers because of it.  I called one of the more experienced surveyors in the area, 
and he told me “Justin, the only person who is going to stand up for you and watch your back is yourself.”  
When I left his office, I thought about it a lot and I made my decision based upon what I felt would be the 
best move for my own future.  You see, when I asked Dave to hold the gate for me, he politely told me to 
open it for myself.  And I did.

You may like your side of the fence and have no desire to look at what is on the other side.  Maybe you 
have already been over there and you have come back for whatever reason.  You see, there is not always 
the green grass on the other side of the fence, but there might be a hose and a faucet you can use to make 
it green.  Contrary to popular belief, in a professional environment, I think you should leave the gate open 
behind you.  Leave it open for the benefit of your friends, your coworkers,  and even your competitors.  
Leave it open for the generations who will follow along behind you.  Let them gain experience from your 
ideas and follow along in your designs.  Think about it like this….having your own side of the fence all to 
yourself sounds like a great idea, but it sucks when you have to cut all that green grass by yourself.  And 
if you decide to go back to wherever it is that you came from, hopefully you left the gate open for your 
own return trip.

I have always tried to press forward and look to brighter horizons in my life.  It’s not just for me.   I do 
it for the guys that work for me, for the guys that I get to work with, and even for the ones that I have to 
work with.  I do it for my family, my friends and my kids.  I would do it for you. I find something that I 
enjoy or something that intrigues me and I go for it.  I push through the wilderness and leave a path behind 
me if I can.  But above all, I choose to leave the gate open behind me.  I’ve never really quit and given up 
on my pursuit, but I have stopped long enough to assess the situation.  If my goal is across the fence from 
where I’m at in my life, it may take me a while to find the gate, but I will get myself through the fence and 
I will water the grass until it is green.   I have learned along the way to leave the gate open behind me so 
that others can follow through as well.  
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(505) 343-0007
(800) 545-0932

Advanced Design with Superior Technology!

Features:

I am not proclaiming to be a born leader.   
I have followed through many gates left 
open by others.  Whoever left those gates 
open for me had an idea, and shared it.  
There is something truly unique about 
professionals, and it is those traits that 
separate us from the rest.  You cannot 
buy vision, and you cannot master per-
fection.  You cannot preach success, and 
you cannot legislate morality.  Those are 
the names on the gates in life that we 
must look for. 

There are a lot of gates in life, some 
leading to green grass and some leading 
to a hose and faucet.  There are a lot of 
times when I wished I had opened the 
gate and let myself through, and times 
when I did not pass through, and I am 
glad that I didn’t.  But either way, I’m 
always glad to see that the gate has been 
left open for somebody.  Δ   

Gary Eidson, in 2009 in the Valles Caldera.  
Photo sent in by Justin Miller

Sponsored by:  
High Desert 
Archery, Las 
Cruces, NM
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Our National Society - Why it is important to us!

By Glen Thurow, NSPS Governor

I sometimes hear the remark that the National Society of Professional Surveyors (NSPS) really has no 
benefit to the individual surveyor. This is usually followed with a comment about the annual membership 
fee being too high, especially in a struggling economy, or that there is nothing tangible to show for mem-
bership except for a credit card receipt or cancelled check. I understand. Not everything an organization 
does for its members is readily apparent.  Sometimes association activities are conducted with the future 
in mind rather than the present. These activities can be foundational in nature with the intent to build and 
grow with long term goals and aspirations being the focus.

Two recent events deserve careful consideration in this regard; the NSPS/ACSM merger with NSPS now 
the national voice for surveying, and the 100% membership initiative. I view these events as building 
blocks with the goal of a brighter future for our chosen profession.  This future will be achieved with a 
stronger, more vibrant national organization representing surveyors and related geospatial disciplines.
 
So we should ask ourselves what we want this future to look like.  How do we envision our profes-
sion five, ten, or twenty years from now? Will we stand as equals with related professions or will we be 
marginalized in the market place, being content with wherever events may lead us, believing that all is 
beyond our control?  My fear is that we will settle for the latter. There is certainly evidence that we are 
heading down this wide and perilous road, in part because we remain parochial in outlook; in part because 
pressing, immediate economic concerns distract us from looking forward. As an example, look no 
further than the recent ESRI Survey summit and GIS User Conference in San Diego.  Approximately 250 
attended the Survey Summit. Over 15,000 attended the GIS User Conference (Full admission: I did not 
attend either due to pressing concerns cited above). This dynamic is revealing. It speaks volumes about the 
direction of geospatial disciplines. I believe part of this imbalance is related to the strengths of the national 
organizations representing the GIS community. There are many but to name a few: The Geospatial Infor-
mation and Technology Association (GITA), The Urban and Regional Information Systems Association 
(URISA), and the American Society for Photogrammetry and Remote Sensing (ASPRS). These are strong 
national organizations promoting and supporting the GIS disciplines. NSPS is our future. Our national 
organization holds the key to our profession’s future. It needs to grow, gain influence in the national arena, 
and take its place at the table as an equal to other national voices. 

How will this occur? At the March 2013 NMPS conference, a vote will be held to decide whether our 
society supports the NSPS 100% membership initiative (see the July issue of Benchmarks for an article 
outlining the details). If the vote is in the affirmative, in joining NMPS you will also be joining NSPS at 
the same time. The cost will be a $40.00 increase in dues instead of the current NSPS membership fee of 
$225.00 per individual.

Many state societies have already indicated that they are on board with the initiative and all of their 
members will be members of NSPS. I hope we in New Mexico will join with our surveying brothers and 
sisters in supporting this worthwhile effort and help create a strong, national voice for surveyors.  Δ
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Your Data is  
Everything
Our solutions keep  
you in control of it.

A single intuitive and efficient solution that is proven to 
solve problems and open up new possibilities.  

The Leica Geosystems CS10/15 enables you to collect, control 

and transport data back and forth from any of your Total 

Stations, Robotics, GPS or Imaging projects to your office CAD 

systems through one versatile hand-held device. The CS10/15 

solution makes processes more efficient, faster, and reduces 

your engineering costs. Learn how you can gain the efficiencies 

of modern workflows that will save you time and ensure the 

highest project versatility and quality. 

One Integrated Solution for All 
of Your Workflow Challenges 

We invite you to come see for yourself how cutting-edge workflows  
drive consistency and help you achieve the competitive advantages  
that you have been looking for. For an online demonstration visit:

dataiseverything.leica-geosystems.us

For more informationcontact your local 
Leica Geosystems representative:

Nick Cournoyer  
C. 602-308-9062 
Email: nicolas.cournoyer@leicaus.com
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RESEARCH FOR

BOUNDARY SURVEY
By James Dorsey, PLS, Michael Daly, PLS  and 

Calvin Murphy, Surveyor, BIA Roads, Gallup, NM

How extensive is the need for research to perform a competent boundary survey?  The answer 
is simple.  It DEPENDS!

If the survey is for a lot in a recorded subdivision the requirement for research is much less than 
that needed for an aliquot part parcel, especially where the township has multiple plats.

Every surveyor in responsible charge needs to perform research for existing control; monuments 
in the ground from whence to begin field measurement.

In some instances, all that is needed in addition to existing control, is a copy of the vesting deed.  
If the property in question involves senior-junior rights, then copies of the vesting deeds of the 
adjoiners are also required.  If there are multiple plats for the area, then copies of all of the plats 
and their field notes are also required.

If the client wishes for more than just the boundary, but needs to have easements and other mat-
ters of record located, then additional title research is required.

The question then asked is who is best equipped to perform title research - the Surveyor in re-
sponsible charge or a title insurance company?  When an individual performs research he uses 
the county recorder’s records which are indexed by names of the grantor and grantee.  Some-
times they may use the records of the county assessor.  The title insurance company has their 
records indexed geographically which provide a more efficient means of performing research 
and the efforts of the title company are backed by a guarantee that the work is accurate and all 
items of record are disclosed.

For the surveyor in responsible charge to perform the same effort absent a title plant that the title 
company enjoys, the effort is much greater and much more costly to perform.

It is observed that in the instance of an ALTA Survey, the ALTA requirements are that the surveyor 
only performs his work effort from the title information FURNISHED to the surveyor by the title 
insurance company and/or the client.

An ALTA survey is considered a much more comprehensive survey when compared to a boundary 
only survey.  The question then begged is - if an ALTA Survey has title information furnished from 
a title insurance company, then why can’t the boundary survey also be based on title information 
furnished by a title insurance company?
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It is also observed that many states have ruled or have in their administrative procedures that in 
performing title research, having a title insurance company provide such research is included in 
the responsible charge surveyor in performing research.

If the land surveyor takes on the responsibility for title research he then becomes liable for errors 
and omissions in this regard.  Most surveyors disclaim any particular skill or expertise in search-
ing the grantor-grantee index and demand a title insurance policy as part of the submittal from 
the land owner.  

When a title report is not available, the surveyor typically directs the owner to purchase the infor-
mation from the title company.  This often occurs with an owner who has little or no understanding 
of the need for or importance of the title report since they did not require a title insurance policy 
at the time of acquisition.

In addition, the laws concerning ownership of real property, including unwritten property rights, 
aka affirmative defenses, are limited to those matters that are disclosed through constructive 
notice and are disclosed by a prudent inspection of the land.  

The rules concerning this matter are better understood by a title insurance company.  There is a 
great potential for liability to the surveyor by locating a document that does not meet the require-
ments of constructive notice or is revealed by a prudent inspection of the property in question.

The law presumes that if one has knowledge of any off-record matter, they have knowledge of all 
of them.  So for the surveyor to step around the title report, he is legally accepting a great deal 
of unneeded risk.

All other real estate professionals make use of title company services.  Why should Land Sur-
veyors not be allowed to use the same services?

Curt Brown in his Evidence and Procedures for Boundary Location1, 1st edition 1962, has plenty 
to say about research.  He starts by listing items needed: copies of all adjoiner conveyances 
called for in the legal description furnished to the surveyor, copies of all maps called for, cop-
ies of all recorded adjoining surveys, copies of public agency maps that are kept in such a form 
that they are available and copies of government township plats and notes when needed.  The 
objective of research, he says, is to gather all written evidence pertaining to evidence of title and 
evidence of monument location.  And he points out as we have all found, that even though re-
search precedes the field work, sometimes evidence discovered in the field suggests additional 
places to search. 

He notes that where and how a surveyors does his research is so variable that no detailed gen-
eral list can be developed.  And he points out that this is why the experienced elder surveyor in a 

1  We consider Mr. Brown’s works, Evidence and Procedures as well as Boundary Control and Le-
gal Principles for Boundary Location to be something on the order of “The Third Tablet from Moses” for 
Land Surveying.
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community has a great advantage over the newcomer.  First he knows where to look, and sec-
ondly he has acquired many of the needed documents for the community he serves.  Mr. Brown 
states that ordinarily the surveyor requires the client to furnish the description upon which the 
survey is to be based.

He notes correctly that it is the property surveyor’s  responsibility to protect their client’s interests 
and follows by saying, “if they agree to survey from a document that is potentially faulty, without 
notifying the client as to the dangers, a truly professional service is not being rendered”.  That is 
why most land surveyors I know refuse to survey a property without a title report.

Curt Brown then lists the order of priority for documents to use as the basis for the survey  and 
gives first priority to an abstractor’s opinion or title insurance policy.  After that, he says, if these 
are not available, the surveyor can use the deed with mortgage or loan descriptions coming last. 
He states that tax deeds should only be used as a last resort.

With regard to easements his admonition is particularly instructive and specific:  “Surveyors should 
not agree to locate all existing easements pertaining to a property; the surveyor should merely 
agree to locate easements in accordance with descriptions furnished.” 

........and then goes on to elaborate:

Easements necessary for the enjoyment of a property are automatically transferred 
whether mentioned in a conveyance or not.  Title insurance policies guarantee to 
define every recorded easement as of the date of the policy, but easements may 
be created after the title policy is issued.  The property surveyor should not by any 
verbal or written statement lead a client to believe that no easements other than 
those located exist or that the written deed is being guaranteed; the location of a 
particular written description is being certified to.1

It is clear from reading Evidence and Procedures that while the surveyor is required to do much 
research, the authors depend on the work of title companies and abstractors for research of 
recorded documents.

1  Evidence and Procedures for Boundary Location, Curtis M. Brown & Winfield H. Eldridge, Sec-
tion 10-15, Page 297-8, John Wiley & Sons, Inc, 1962, 4th printing. 

Nicolas Cournoyer

Direct Sales Rep, Arizona & New Mexico
Surveying / Engineering

Cell 602 308 9062
Fax 602 274 3740
E-mail nicolas.cournoyer@leicaus.com

412 N. Dal Paso 

Hobbs, NM 88240 

Tel: (575) 393-3117 

Fax: (575) 393-3450

www.jwsc.biz
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This is a 1927 
U.S.G.L.O. brass cap 
at the 1/4 of Sections 
22 and 28, T.22S., 
R.2E. which has 
survived urban sprawl 
in Las Cruces.  The 
subdivision was built 
in the mid 1980's.  
Photo sent in by 
Kery Greiner.

Contact Information: 
 
Holman’s USA 
Katy Kosek, 505-343-3576 
 
 

Holman’s USA Announces Release of Topcon ES Total Station For Surveyors 
  

 
July 2012 – Albuquerque, NM – Holman’s USA has recently announced the launch of the new 
Topcon ES Total Station for surveyors. The instrument is the latest in the new ES Series of Total 
Stations. 
 
The ES series was developed from the ground-up to give surveyors the latest technological advances 
within the small and sleek design of the Topcon ES. It features a class leading EDM unit as well as the 
ability to measure up to 4,000m to standard prisms and reflectorless mode up to 500m at 3mm + 2ppm 
accuracy. 
 
Using the new Topcon ES Total Station, surveyors can capture measurements faster than ever before. 
The beam width sits at 15mm allowing users to pinpoint features easily using the bright red laser.  
Topcon also offers an amazing piece of technology in this instrument called TSshield. Every 
instrument has a telematics-based multi-function communications module, which gives it the ultimate 
security and maintenance capabilities. 
 
“If your activated instrument is lost or stolen, you can send a coded signal to the instrument and disable 
it. This means that your total station is secure anywhere in the world!” said Anthony Trujillo, President 
of Holman’s USA.  
 
The ES Series Total Stations have up to 8 GB of storage and are environmentally protected. They are 
also compatible with industry standard thumb drives. They also incorporate the exclusive IACS 
(Independent Angle Calibration System) on 1” and 2” models. 
 
With a rugged, waterproof design, the ES Series has a magnesium housing that provides stable angle 
accuracy. The kit itself comes with the ES Total Station, battery, charger, lens cap and hood, tool kit, 
USB stick with digital manual, quick guide, carry case, and carry straps. 
 
For more information or a quote, contact sales@holmans.com or call 800-545-0932. 
 
 
 
 

 

Contact Information: 
 
Holman’s USA 
Katy Kosek, 505-343-3576 
 
 

Holman’s USA Announces Release of Topcon ES Total Station For Surveyors 
 
 

FOR IMMEDIATE RELEASE 
  

 
July 2012 – Albuquerque, NM – Holman’s USA has recently announced the launch of the new 
Topcon ES Total Station for surveyors. The instrument is the latest in the new ES Series of Total 
Stations. 
 
The ES series was developed from the ground-up to give surveyors the latest technological advances 
within the small and sleek design of the Topcon ES. It features a class leading EDM unit as well as the 
ability to measure up to 4,000m to standard prisms and reflectorless mode up to 500m at 3mm + 2ppm 
accuracy. 
 
Using the new Topcon ES Total Station, surveyors can capture measurements faster than ever before. 
The beam width sits at 15mm allowing users to pinpoint features easily using the bright red laser.  
Topcon also offers an amazing piece of technology in this instrument called TSshield. Every 
instrument has a telematics-based multi-function communications module, which gives it the ultimate 
security and maintenance capabilities. 
 
“If your activated instrument is lost or stolen, you can send a coded signal to the instrument and disable 
it. This means that your total station is secure anywhere in the world!” said Anthony Trujillo, President 
of Holman’s USA.  
 
The ES Series Total Stations have up to 8 GB of storage and are environmentally protected. They are 
also compatible with industry standard thumb drives. They also incorporate the exclusive IACS 
(Independent Angle Calibration System) on 1” and 2” models. 
 
With a rugged, waterproof design, the ES Series has a magnesium housing that provides stable angle 
accuracy. The kit itself comes with the ES Total Station, battery, charger, lens cap and hood, tool kit, 
USB stick with digital manual, quick guide, carry case, and carry straps. 
 
For more information or a quote, contact sales@holmans.com or call 800-545-0932. 
 
Holman's was founded in 1955 by E.S. Holman and originally served as a map and drafting supply 
store. It has grown over the years into specializing in providing the government and private 
corporations with leading edge, powerful, and innovative computer, measurement, and telematics 
technologies at competitive prices. More information can be found at http://www.HolmansUSA.com.  
 
 

### 
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The following is a format that is followed by a number of large surveying firms as a template for 
a survey plat - adding or deleting items as required:

LEGAL DESCRIPTION

COMMENTS 

BOUNDARY LINES WERE ESTABLISHED FROM RECOVERED CITY, COUNTY, STATE , FEDERAL AND/
OR PRIVATE LAND SURVEYOR MONUMENTS WHOSE CHARACTER AND SOURCE ARE SO NOTED ON 
THE SURVEY.

LEGAL DESCRIPTION

FROM INFORMATION SUPPLIED BY CLIENT.  USUALLY A TITLE POLICY OR TITLE REPORT.

EASEMENT RIGHTS PLOTTABLE EASEMENTS ARE SHOWN FROM AN OWNER SUPPLIED TITLE 
REPORT.  NON-PLOTTABLE ONES ARE NOTED ON THE SURVEY AS HAVING “EFFECT OF”.  BECAUSE 
OUR SERVICE IS LIMITED TO REPORTING ON EASEMENT LOCATIONS WE STRONGLY RECOMMEND 
LEGAL COUNSEL BE RETAINED TO REPORT ON TITLE PAPERS IN THEIR ENTIRETY.

TITLE REPORT 

BASIS OF BEARINGS

DATUM

BENCHMARK

TOPOGRAPHY COMPILED FROM AN ACTUAL SURVEY MADE ....

UTILITIES: ALL UNDERGROUND UTILITIES SHOWN ON THIS SHEET WERE OBTAINED FROM 
A REVIEW OF AVAILABLE RECORD DATA.  THEY ARE FOR INFORMATION ONLY, HAVING BEEN 
OBTAINED FROM OTHER SOURCES NOT CONNECTED WITH THIS COMPANY.  NO REPRESENTATION 
IS MADE AS TO THE ACCURACY OR COMPLETENESS OF SAID INFORMATION AND ANY USER OF 
THIS INFORMATION SHOULD CONTACT THE UTILITY/OR GOVERNMENT AGENCY DIRECTLY.

EFFECT OF 

The surveyor using this format, references each easement shown on the survey to an item from 
Schedule B of the Title Report. The EFFECT OF.... refers to Title Report Schedule B exceptions 
that cannot be shown, for example a blanket easement or mortgage recording.  

And of course here in New Mexico, we add a Records Used section listing all maps and other 
documents used.  When using a Title Report the surveyor should be careful not to “go behind the 
report” finding items not on the report itself.  Instead he or she should contact the title company 
suggesting a revision to the report itself.

In the circumstance where a 1995 Title Report is given to a surveyor for a 2012 survey and 
several subsequent easements affecting the property after the issuance of the title report are also
handed to the surveyor, one is not “going behind the report” by including the subsequently 
recorded material.
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The Pincushion Effect , by Jeff Lucas, is a must read for surveyors and attorneys alike. It incorporates 
many boundary cases and true life scenarios of surveys gone bad that leave it to the courts to figure 
out. The annotations to the cited cases are interesting and generally on point. Nobody can write about a 
volatile subject such as this without interjecting some personal opinions and Lucas does not disappoint.

I would expect no less from a nationally prominent speaker and author. This is an “easy read” that is 
entertaining as well as informative. This book should hold a prominent place on the shelf and be referred 
to frequently BEFORE a dispute arises. If this writing can keep a surveyor out of trouble with the legal 
system on a daily basis or prepare said surveyor for trial when the chips are down, then it is worth many 
times the asking price. 

The Pincushion Effect is a solid reminder that poor measurement does not put a surveyor on the defense 
but poor research and lack of education does. It truly belongs in the law libraries as a learned treatise.

Respectfully submitted,
John Stock, RLS

However if the surveyor discovers and reports the new easements the danger and responsibil-
ity is that if you should miss any you are still responsible for any that were missed.  The best 
solution is to ask for what is called a “date down” in the title industry.  It is a means where the 
title company brings the report or policy to the current date.  It is usually inexpensive for a mini-
mum liability.  Absent a date down, the surveyor is rolling the dice.  Δ 

Book Review

Fred Roeder spoke to the Middle Rio Grande Chapter at their July 11th meeting.  He 
spoke about the surveys of the PLSS in New Mexico in the late 1800s, early 1900s.  
He made the trek from his home in Tularosa to Albuquerque for the meeting. 
Photo sent in by Ben Aragon. 
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Brokering Of Survey Services

By William E. McGrath, PLS

As the surveying profession is undergoing an evolution of changing technologies and methods 
to achieve various deliverables and even deliverables themselves, so too is the title insurance 
industry. After the refinancing boom of the early 2000’s, major title companies have been gob-
bling up smaller companies to consolidate a multi-billion dollar industry in an effort to increase 
profits. Because of the present day downturn in the real estate market major title companies are 
seeking ways to maximize profits in a number of different ways. One of the ways is by lowering 
their overhead costs. Because of the electronic age more and more searches are done “on-line” 
rather than at the county clerk’s office. Many of the larger title companies are outsourcing their 
searching tasks overseas. The other day I needed a deed prior to 1972 in order to complete a 
survey. Since that particular county clerk’s “on-line” records only go back to 1972, I have to go 
get it myself.

Another way major title companies are seeking to increase their revenue source is by bundling 
more and more products and services to offer their customers in previously untapped markets. 
Everything from employee background checks to environmental due diligence services. The title 
insurance industry is learning from their big brother, the Health Maintenance Organization (HMO) 
industry. The HMO industry has become the gatekeeper to your medical care which relegates 
your doctor to a mere employee of your HMO. To your health care detriment, it is your HMO who 
decides what medical test or procedure you can have, not your doctor.

The title insurance industry, in following in their big brother’s footsteps (HMO’s), are now offering 
“Land Surveys” from their “list of providers”. Does that sound familiar? In order to remove the 
survey exception off their title policy it is THEY and they alone, who will determine if you need 
an ALTA survey, a boundary survey that meets the minimum standards of your state board, or 
something less like an Express Aerial Map. An Express Aerial Map is basically an aerial photo-
graph overlaid by a local tax map or deed plotting. The Express Aerial Map is provided by the 
title company not a licensed professional land surveyor.

One major title company made the decision to forego the approximately $30,000 per ALTA survey 
of commercial sites and opted to pocket  $3,000 to $7,000 per commercial transaction for their 
own Express Aerial Map product, which is nothing more than an “on-line” aerial with a tax map 
or deed plotting (which may not mathematically close) super-imposed on the photo.

An ALTA Land Survey is performed by a Professional Land Surveyor licensed in the particular state 
that the survey is performed, it is prepared and certified to meet the requirements for an ALTA/
ACSM Land Title Survey as detailed by the American Land Title Association, National Society of 
Professional Surveyors and the American Congress on Surveying and Mapping. A Boundary Sur-
vey is a Land Survey that is performed by a Professional Land Surveyor licensed in the particular 
state that the survey is performed. It is prepared and certified to meet the minimum standards of 
the rules and regulations promulgated by that particular state where the survey is performed.

Both the ALTA Survey and the Boundary Survey are prepared so the title insurer can make spe-
cific underwriting decisions regarding the deletion of the standard survey exceptions within a title 
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policy. When a title insurance company issues a title policy, the holder of the policy wants these 
standard exceptions removed. Both types of surveys (ALTA & Boundary) will report on the ground 
matters of concern in relation to these exceptions. Both types of surveys are certified by the 
surveyor to the title insurer and other parties to the transaction. This extends the liability to the 
surveyor for any error or matter not reported or shown. Without the added protection having the 
survey certified to the consumer (insured), the consumer (insured) would normally not be able to 
recoup any damages from the surveyor because of privity of contract laws.

Consider the standard title exception pertaining to “….rights, interests or claims of parties 
in possession not disclosed by the public records.” Even with high-resolution photos, it is 
virtually impossible to locate property corners and any existing survey ground monuments on 
an Express Aerial map product. Without an exacting location of property corners, it is impossible 
to super-impose the property boundary onto the aerial map with any degree of acceptable ac-
curacy. If the boundary cannot be accurately depicted, then the easements locations, which are 
most likely tied into the boundary cannot be accurately shown. In most instances, there would be 
questionable situations regarding the possibility of encroachments across property lines or into 
easements. This would be a detriment to the end user relying on this product in much the same 
way as an HMO not allowing you to have that biopsy.  This particular product could be deemed 
illegal in some states by offering surveying services without being duly licensed.

In cases where the title company is relying solely on their Express Aerial map product they are 
taking the risk that no claim will arise regarding the issues raised within the standard survey 
exceptions. There should be questions asked of the title insurer who may be preparing the map 
product to suit their best interest rather than those of the ultimate property owner or lender. In 
order to properly protect the consumer (insured) an ALTA Survey or Boundary Survey should be 
prepared by a Professional Land Surveyor duly licensed in that particular state, most preferably 
one with adequate errors and omission insurance. The Surveyor would be acting as an indepen-
dent outside party, that has no interest in any underwriting decision and can accurately report the 
facts to be reviewed not only the title insurer, but by all parties within the transaction.

The main purpose of the ALTA Survey or the Boundary Survey is to allow the title insurer to delete 
the standard survey exceptions. But, many other parties within a real estate transaction rely upon 
the survey and the matters reported thereon during the due-diligence process. The buyer and 
more importantly their legal counsel who are looking out for their client’s best interests are very 
concerned about the information revealed on the survey. Not only regarding the matters relating 
to the deletion of the standard exceptions, but the exacting configuration of the land, matters on 
the property relating to zoning compliance, restrictions, easements not revealed by public record 
but observed on the ground by the surveyor.

When the title company uses its Express Aerial map product there is no guarantee to the accuracy 
of the legal description of record and more importantly, there is no verification of any discrepancy 
between the recorded legal description and the facts on the ground. On many occasions a legal 
description is recorded with a typographical error or mathematical error of closure. Without an on 
the ground survey to check for these discrepancies; gaps, gores or overlaps may inadvertently 
be created causing a potential claim against the property. On a properly performed ALTA Survey 
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or Boundary Survey, the legal description is revealed and the surveyor must note and show any 
discrepancy between the record and measured dimensions. Furthermore, the surveyor must 
report any gap, gore or overlap with adjacent deeds. This will not be disclosed on Express Aerial 
map product.

Besides title companies offering property surveys from their “list of approved surveyors”, there 
are a number of survey brokering companies that only offer that service. In reviewing some of 
the service provider contracts, they don’t allow the professional land surveyor to contact or com-
municate with the end user client at all. This is not only unethical, it is illegal in many states.

Some of the advertised services these re-invented “Real Estate Due Diligence” companies offer 
include: Land Title surveys, Elevation Certificates, Flood Zone Determination Certificates, Ex-
press Aerial Maps (that have the tax map and/or deed plotting super-imposed), Zoning Reports, 
Geotechnical Reports, Phase I & II Environmental Reports, As-Built Surveys and the list goes on 
and on. Many of these services are offered in violation of state licensing laws.

In reviewing some of the disciplinary actions of a number of state licensing boards throughout the 
country, I have noticed that several have sent out “cease and desist” orders to these companies. 
One large title insurance company that does over a billion dollars a year in revenue had their at-
torneys send a letter back to one licensing board stipulating that they were not “offering survey 
services”, they were merely “coordinators of survey services”. I suspect these companies view 
these “cease and desist” orders as nothing more than mosquito bites. Some of these “coordina-
tors of survey services” companies could very well be in violation of federal RESPA laws. Some 
states are using “back door” regulations by disciplining licensees for doing any work for these 
companies.

What has your state done to curb or regulate this assault on the consumer? What has your state  
professional organization or the National Society of Professional Surveyors done to lobby for 
badly needed legislation to protect the consumer?  Δ

ABOUT THE AUTHOR:
William E. McGrath, PLS, is a Riparian Consultant that specializes in New Jersey Tidelands issues relating to grants, licenses, 
tidelands claims and waterfront land use. He is a N.J. Licensed Professional Land Surveyor and is currently Vice President of 
the New Jersey Society of Professional Land Surveyors. He was chosen as “Surveyor of the Year” by that organization in 2010. 
He has authored many articles in national professional publications (e.g. Professional Surveyor Magazine 11/10 http://www.
profsurv.com/magazine/article.aspx?i=70829 )
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WestFed Report to NMPS Board of Directors

August 3, 2012 – Ruidoso, NM

The Western Federation of Professional Surveyors, WFPS, (also known as WestFed) is a federation 
composed of two delegates each from the state surveyor association in each of the 13 western states in 
the United States.  Formed in 1979, WFPS is dedicated to education, fostering common goals within the 
western states, and providing a regional voice at the national level.  See www.wfps.org.   NMPS 2012 
delegates to the WestFed are:

 Earl F. Burkholder, PS, PE, F.ASCE  eburk@globalcogo.com
 Gary Eidson, PS (until June 2, 2012)   gary@jwsc.biz 
 Amanda Allred, PS (after June 2, 2012) absurveying@gmail.com 

Washington State WestFed delegate, Mike Mickiewicz, died unexpectedly in February, 2012, so the 
WestFed Board meeting, originally scheduled for Las Vegas in May, 2012, was held June 2, 2012, in 
Seattle, Washington, in Mike’s honor.  Earl F. Burkholder and Larry Medrano (alternate for Gary Eidson) 
attended the WestFed Board meeting.  In addition to the actual WestFed Board meeting, there was a “pri-
vate” memorial gathering on June 3, 2012 organized by WestFed on nearby Whidbey Island at the Mickie-
wicz home place followed by a “public” memorial gathering in the afternoon at the Lynnwood Convention 
Center (near Seattle).  Most of the WestFed delegates attended the morning memorial and many of Mike’s 
personal and professional friends attended the afternoon event.  It was a fitting tribute to the life and work 
of a friend and colleague who will be missed by many.

It is the policy of WestFed not to post minutes of the actual meeting on the web.  However, minutes of 
the WestFed Board meetings are available upon request from the WestFed delegates.  In addition to state 
society and committee reports, the following issues were discussed at the WFPS Board meeting:

1. Curt Sumner from NSPS attended the meeting and described the progress of the ACSM/NSPS 
merger.  Some of the formal “incorporation” details have yet to be finalized but the merger is essentially 
complete with NSPS being the surviving name.  One challenge of the new national organization is to 
achieve 100% membership of all state surveyor associations.  In an effort to control expenses, the NSPS 
offices moved to Fredericksburg, MD on July 13, 2012.

2. Budgets are tight.  WestFed remains in good shape due to following budget cuts approved at previ-
ous meeting.  However, a motion to provide a modest increase to the Chairman’s budget was approved.  
Additional budget discussions included the question of voting rights for two state delegates given a state 
society decides to send only one delegate.  Issue is being researched.

3. The TwiST program was supported by both NCEES and WestFed but not enough signed up and the 
event for June 2012 was canceled.  A greater/better effort will be made next year.

4. WestFed Chair, Harold Baldwin, reported on discussions with CFedS about the possibility of 
WestFed collaborating with CFedS on continuing education and CFedS re-certification.  

5. The next WestFed Conference will be held in 2013 in conjunction with the Utah Council of Land 
Surveyors (UCLS).  Selection of venue was still pending in June.

6. The next WestFed Board meeting has been re-scheduled for September 29, 2012, in 
 Boise, Idaho.  Δ
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Sustaining Membership 
The Sustaining Membership category is reserved for Professional Surveying Companies represented by a New Mexico 
Professional Surveyor and for individual New Mexico Professional Surveyors.  Please contact the NMPS office for more 

information or to upgrade your existing membership.

Thank you for  
  your support!

Tim Aldrich  
Albuquerque, NM

Alan R. Benham  
Albuquerque, NM 

Earl F. Burkholder
Las Cruces, NM 

Isaac Camacho
Las Cruces, NM 

Douglas W. Copeland 
T or C, NM 

Scott  Croshaw 
Albuquerque, NM

Marc A. DePauli  
Gallup, NM

Kery Greiner  
Mesilla Park, NM

Ira Hardin
Las Cruces, NM

Thomas D. Johnston 
Albuquerque, NM

Will Plotner
Rio Rancho, NM

Keith Stickford  
La Jara, NM 

Steve Toler
Albuquerque, NM

Klad Zimmerle  
La Luz, NM

Sustaining Members   
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