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EDITORIAL

One of the most complex and confusing aspects of real property rights and ownership is in the area of easement law. I recently came across a book authored by Donald A. Wilson entitled “ Easements relating to
Land Surveying and Title examination.” In the preface the author comes up with 4160 possible situations
or possibilities of getting into the correct category and therefore 4159 ways of being incorrect. (Refer to
the publication, Preface page (ix), published by John Wiley and Sons, Inc., Hoboken, New Jersey, 2013.)
A while back Amanda Allred alerted us to an article by Brian Portwood, licensed PLS, giving us a good
example of how tricky easements can become, especially in the realm of location of easements. I had to
read this a number of times to wrap my head around this case which is presented for your reading.
We have reached the last issue of Benchmarks for 2015 and Chris Medina has provided us with a great
parting piece with his thoughts on being both a business owner and a surveyor at the same time and the
management of both to his advantage. It has been great having Chris at the helm for this year and we wish
him well while saying a warm welcome to David- Acosta as president for 2016.
We have included a number of other contributions including the use of relevant technology by Tammy
Kaber which made it to the local news both on TV and in print, regarding the location of lost burial sites.
This was on the news and involved the community around the Santa Clara Cemetery.
We thank Knud Hermansen for his on going series regarding the common mistakes made in researching
the records. Frank Lenik has also given us some food for thought on filling the ranks of surveyors in the
future.
Ron Forstbauer has been hard at work getting the program at CNM in Albuquerque up to a high standard
and it is wonderful to learn about the introduction of the latest UAV technology to the program.
We wish to extend a special thank you to Gail Tunberg for the use of some of her photos of the balloon
fiesta in and around the area of Corrales, NM.
Here’s wishing you all a wonderful festive season
and we look forward to the new year and some
welcome precipitation this coming winter. Stay
warm until next time.
Barry

Front and back covers: Gail Tunberg is a
consulting wildlife biologist, artist and
photographer living in Corrales with her
husband and two bird dogs. Inquiries regarding
her art can be made at: www.gailtunberg.com

Editorial Policy
Benchmarks is published bimonthly by New Mexico Professional Surveyors. Unless copyrighted, articles may be reprinted in other professional publications provided that proper attribution is made to the
author and to this publication. All submissions are welcome and should be made directly to the editor
at barryphillips.pls@gmail.com. Submission of an article does not guarantee publication. We reserve
the right to edit all submitted material, and no material will be returned. The opinions expressed are
those of the author and are not necessarily those of NMPS, its officers, members, or associates.
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President’s Angle
Christopher Medina, PS
2015 NMPS President
November 2015

Well, it’s November already. The Albuquerque Balloon Fiesta has come
and gone. It seems like just last week I submitted my September Benchmarks article. I’ve been pondering for a while what to write for the President’s Angle. I did not realize how difficult it would be to write an article,
not to mention several articles, throughout the year. Kudos go out to
every person that has taken the time to contribute an article and a big
thank you to our editor who diligently sends out the reminders, assembles the articles, provides the layout and distributes our publication - all
while managing his responsibilities at his main job of being a surveyor.
Reflecting back on this year, I’ve felt more pressure on my time management due to a couple of extra things on my plate. I
decided that October was a perfect time to take a break and relieve some of that pressure that has built up over the year. My
stress reliever was a 23 mile mountain bike ride on the South Boundary Trail starting in Angel Fire and ending in Taos.
The South Boundary trail is a beautiful single track trail that follows the ridgeline of the Don Fernando Mountains. It runs
through valleys, near mountain peaks, across a natural spring and through beautiful aspen stands with leaves of yellow, gold
and orange. During my five hour ride I made a lot of stops to admire the scenery and just due to exhaustion. I had a lot of
time reflect on this past year with NMPS, my business, good clients, bad clients and what I would spend my lottery winnings on if I won. One subject I kept returning to during my ride was the distinction between being a surveyor and running
a survey business.
I have been involved with surveying in one way or another for the last 20 years from attending New Mexico State University (Go Aggies!), to working for Wilson and Company, to running my own company for the past 10 years. I’ve enjoyed
the good times and the not-so-good times. I’ve made mistakes and learned from those mistakes. It has been a wonderful
experience and I wouldn’t have it any other way. As a surveyor, I really enjoy surveying and the unique challenges that it
presents. I enjoy reading thru deeds, reprocessing field collections, learning a new software, learning with new equipment,
staying up to date on emerging technologies, scratch my head trying to solve a boundary, pounding stakes into the ground,
hiking a mile up a mountain to look for a pile of stones, and interacting with my fellow surveyors.
As a survey business owner I enjoy the freedom, or the idea of freedom, to set my own hours (What’s the best part about
owning your own business? You get to pick which 80 hours of the week you want to work!). I pick the jobs I want and I
chart my own course. But there are a many things that keep me up at night as a business owner: company growth, work
quality, accounts receivable, cash flow, fee proposals, contracts, federal tax deposits, gross receipts, scheduling, vehicle
repairs, and the feast or famine phenomenon. I find that the job stress level is the same whether we are slow or busy. If we
are slow I’m questioning how I’m going to keep my guys busy. When we are busy I’m trying to plan out how to cover our
projects and meet the deadlines. So either way I have the same stress level.
Being a business owner I’ve had to educate myself on balance sheets, profit/loss statements, overhead rates, depreciation,
payroll, contracts, insurance, budgets, and “client management”. Though these skills are necessary to my success, I can’t
say that I’ve enjoyed learning them as much as I enjoy learning about changes in the field of surveying. The mundane tasks
of running a business seem to take up more and more of my time, generate most of my stress and generate little satisfaction.
At the end of the day, however, I’ll put up with the frustrations of being a business owner for the opportunity it affords me
to be a surveyor. The challenges of running a business are not enough to diminish the love I have for this profession. To the
rest of you out there who may ask yourself from time to time, “Why am I doing this?” I encourage you to take time to reflect
on what drew you to be a surveyor in the first place. Take time each week to read the professional publications, review case
studies, brush up on surveying methods, investigate new technologies. In short, spend some time enjoying being a surveyor.
Nurture your love for the profession and the struggles become worth it. Δ

Your Friend in the Field
We provide sales, training, and technical
support for every customer based on
60 years of business experience.
Holman’s is here to help you make
informed decisions and provide you
with world-class service for the
life of the equipment.

ScanStation P30 & P40
Because every detail matters
The right choice
Real-time planning of architecture and
building projects with fast and accurate
deliverables.
Reduced downtime
Performs under the toughest
environmental conditions.
Realistic clarity
Unsurpassed range and angular accuracy.
Complete scanning solution
3D laser scanner data can be processed
in the industry’s leading 3D point cloud
software suite.

Call 505-343-0007 for your demo + quote
Holman’s USA, LLC | 6201 Jefferson St NE, Albuquerque, NM 87109 | Holmans.com
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Burial concerns in
Santa Clara Cemetery Solved
The large amount of open space in the old Santa Clara/Central Cemetery makes opening a
new grave seem as simple as moving in the backhoe and starting to dig. Village burial records,
however, do not go back to the origin of the cemetery and the possibility of disturbing unmarked
graves troubled Village Officials. How are unmarked burial sites found without disturbing the
graves? Santa Clara officials decided to pursue Ground Penetrating Radar, a technology
developed to locate underground pipes, cables and conduits and then adapted to the needs
of archaeology and forensic science, such as burial sites.
The Gila Land Surveying Company, the only business in southwest New Mexico that offers
Ground Penetrating Radar service, was contacted. Yes, owner Tammy Kaber, assured the
Village Officials, her company had the equipment and experience to find the unmarked graves
without disturbing the old burials. No, she promised, her equipment could not “see” bones
or other remains. The Ground Penetrating Radar allows the surveyor to distinguish the soil
disturbed in digging the old grave from the surrounding unbroken earth. Satisfied, a deal was
agreed upon and a contract signed.
When the Ground Penetrating Radar survey was completed, it was found that the 930 graves
marked with headstones, field stones or mounds accounted for only about two-thirds of the
total 1,397 burials present. The missing 497 interments established by the Ground Penetrating Radar represented the graves marked by simple, home-made wooden crosses or graves
started, but not completed, during the 149 year history of the cemetery. Until 1894, when one
grave was marked with an inscribed headstone, all other grave sites were identified by wooden
crosses. Eventually, the wood rotted away or perhaps burned as a grass fire swept across the
cemetery. When new generations did not replace the missing crosses, the graves, especially
those of Santa Clara/Central’s first thirty years of existence, became “lost.”
The good news is that the locations of the 497 graves, found by Ground Penetrating Radar,
and will never be disturbed. The adage, “Rest in Peace,” is now a reality in the historic Santa
Clara Cemetery.
Encouraged by the completion of the survey, the Village’s Action and Cemetery Committees
are combining their efforts in sponsoring a Cemetery Clean-Up Day on October 24th. All people
with relatives or friends interred in the Santa Clara Cemetery are encouraged to come and
work as is anyone willing to lend a hand. People who know the identity of any unmarked graves
are also invited to come and share that information. Lunch will be served with Raymond-Gene
Martinez, mariachi singer, entertaining the workers. Δ
Published on Wednesday, 30 September 2015 in the Grant County Beat www.grantcountybeat.com.
Thanks to Mary Alice Murphy, editor, for granting us permission to reproduce this article.
editor@grantcountybeat.com
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Tammy Kaber using
ground penetrating
radar at the Santa
Clara Cemetery

Common Research Mistakes Surveyors Make
(Road Records)
by
Knud E. Hermansen†
P.L.S., P.E., Ph.D., Esq.

In previous articles I have explained two of the five common mistakes made by surveyors in researching
the records. In the first article I discussed mistakes made in determining senior title. In the second article
I explained the deficiency existing when a forward search is omitted. The third of five common mistakes
often made by surveyors when researching the records is the failure to research the road records.
Surveyors often omit searching for road records even though their property is bounded by a public road. Even
if a search of road records is conducted, a surveyor will often fail to find the appropriate road records.
Road records are particularly difficult records to research for three reasons: 1) First, road records are
not always found where other property records are recorded. Road records are often found in municipal
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offices, department of transportation offices, court records, county commissioner records, and even state
archives or other historical archives. The location of road records often depend on the manner the roads
were created (e.g., dedication, condemnation), the type of road (e.g., municipal, county, state) and age of
the road. 2) The second difficulty arises because there is seldom an index to help locate the appropriate
road record among the plethora of government documents that exist. 3) The third difficulty is the trouble
in identifying a particular road from the ancient description often used when describing roads found in the
records. In other words, when a road record is discovered and read, the reader often finds it difficult if not
impossible to identify what road is described and where the road exists on the face of the earth using the
ancient description. Consider how difficult it would be to locate the following road if knowledge of the
area has been lost with the passage time.
Beginning 2 rods from Samuel Widman’s pasture fence at the turnpike road, thence
through Ezekiel King’s land, N20°E 25 rods to a stake; thence N36°E, 120 rods to a
stake; thence N48°E 90 rods to Jacob Denton’s sawmill lane… To be opened at four rods.
12 June 1834.
Researching road records is not so much a matter of following a particular procedure as employing dogged
determination and fortitude.
The failure to search for and locate the appropriate road record often results in the surveyor failing to
properly fix the width of the road and thereby causing the client or other landowners to mistakenly build
in the public right of way.
Describing typical weaknesses in the surveyor’s record search will not necessarily convince surveyors
to undertake the tedious and time consuming research necessary to overcome the limitations that were
explained.
Knowledge of the deficiencies should allow the surveyor to inform the client that these deficiencies in the
research exist at the completion of services. Should the client want to compensate the surveyor for the time
to perform a thorough search, these limitations can be overcome. Δ
† Knud is a professor in the surveying engineering technology program at the University of Maine. He offers consulting services in the area of boundary litigation, title, easements, land development, and alternate
dispute resolution.
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Bridging the Gap;
Filling the Ranks of Surveyors in the Next Decade
By Frank Lenik, PLS

Lately, each time I get together with a group of surveyors, the discussion moves towards the shortage of available candidates for employment, the dearth of applicants for the land surveyor exam, and the
aging of the population of existing surveyors. With a long face someone inevitably predicts the eventual
death of our profession. We recognize the symptoms, but can’t identify a cure. As Walt Kelly’s Pogo
would say, “we have met the enemy, and he is us”.
The progression from a field crew composed of three people to two to one person over the last
twenty years has reduced and in most cases eliminated our usual method of training employees. We can
no longer depend on the old model of the master apprentice program. We lament about the quality of candidates but have little time to properly train our field crews. A qualified candidate often becomes one who
is familiar with the type of instruments we own, or one who is adept enough to learn quickly and begin
production.
Over the last ten years the list of surveyor candidates who were looking for work or who were
under employed has evaporated. The larger firms have realized this and have gone after university co-op
students and graduates in a big way. Those firms understand the need to fill their ranks with the best candidates they can find. It is good for the long term health of their company programs and they are not afraid
to pay for these individuals. The result is that many of our university programs had their seniors placed
before the final term last year.
This may be the beginning of a new age of land surveying education. The law of supply and demand should put pressure on universities, colleges and technical schools to satisfy our needs. The schools
will need to create new surveying, survey engineering or geomatics engineering programs or support the
existing ones, which will in time result in more qualified candidates for our profession and a better experience for the public overall.
The obvious dilemma will be how long it will take for this cycle to generate enough candidates to
satisfy our attrition rate; and what should we do in the mean time? Land surveyors who want to be a part
of the solution need to be working today with our institutions of higher learning and providing them with
feedback on market conditions and man power needs. With a determined effort, we could effect change
in the survey education system and increase the number of students coming out of existing programs in a
few years and hopefully start some new programs along the way.
Understanding that this will take time to come to fruition, we will need to institute some stop gap
measures like the one proposed by a colleague of mine. He suggested if you “give me a person with a college degree, I can teach them to survey”. Yes, it would be preferable to hire survey graduates today, but
what do we do if they aren’t available? Why not hire a graduate and shorten the learning curve for new
employees.
Environmental studies and forestry majors have already committed themselves to working outdoors. One university in the Philadelphia region is currently teaching “Introduction to Environmental
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Surveying” where their students are taught the use of GNSS hardware and software, digital levels, total
stations and robotic instruments. They are learning about hydrography and UAV’s and are applying these
tools to ground water studies, flora and fauna studies, as well as lake, river and ocean hydrology and
sedimentation studies.
If we are looking for potential employee candidates today we should explore all possible solutions. We need to identify them wherever they are and teach them about the rewarding futures in land
surveying. Δ

412 N. Dal Paso
Hobbs, NM 88240
Tel: (575) 393-3117
Fax: (575) 393-3450
www.jwsc.biz
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CNM News

Central New Mexico Community College
Geospatial Information and Surveying Technology News
Ron Forstbauer, PS
Surveying/CAD/GIS Instructor
Central New Mexico Community College
rforstbauer@cnm.edu
CNM to Form Student Chapter of NMPS
Central New Mexico Community College is in the process of forming a student chapter of NMPS. Chris
Medina and David Acosta as well as other NMPS members that I’ve spoken with have been very supportive of this initiative and are assisting CNM in moving the process forward. This will be a wonderful
opportunity for CNM students to interact with the surveying community. The student chapter at NMSU
has expressed their support and both institutions look forward to a mutually beneficial relationship.

CNM Instructor Rick Watson
and E384 UAV
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CNM Surveying classes for Spring 2016
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Registration is open for the Spring 2016 semester. The following surveying and surveying related courses
are being offered:

SUR 1001 - Introduction to Surveying Engineering - credit hour
A general overview of what surveying is, the equipment used, and education and career options.

SUR 1002 – Math for Surveyors - 1 credit hour (online)
Basic surveying calculations including: bearings, trig functions, coordinates, curves, grades and contouring.

CM 2205 - Construction Surveying (will be Land Surveying and Construction Layout)
- 3 credit hours
This lecture and field procedure course introduces basic surveying techniques including: automatic levels,
total stations, data collectors and survey grade GPS. Topics include distance and angle measurement, traversing, topography and construction layout.

GIS 1001 - Introduction to GIS - 3 credit hours
This course introduces fundamentals of Geographic Information Systems. A major component of the
course is lab exercises using ArcGIS software.

GIS 1005 - CAD for GIS (will be CAD for Surveying and GIS) - 3 credit hours
This is a course in the fundamentals of using Civil 3D for surveying applications including: creating styles,
importing and exporting points, importing CAD drawings to ArcGIS, parcels and contour surfaces.

GIS 2092 - GPS Field Mapping - 1 credit hour
Field course using handheld GIS grade GPS receivers. There are several field projects that result in finished maps using ArcGIS.
Please email me with any questions.

CNM Acquires Unmanned Aerial System (UAS)
The School of Applied Technologies has purchased two fixed wing UAVs, cameras and software. These
systems will eventually be used throughout the school with the first courses being developed in the
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Geospatial Information and Surveying Technology cluster. This is a natural fit for our surveying, GIS
and remote sensing courses. Topics will include all aspects of UAS deployment including safety, regulations, flight planning, data acquisition, ground control, mapping and analysis. As the courses are
developed I will update you on their availability.

Advisory Committee Meeting November 11, 2015
The CNM Geospatial Information and Surveying Technology Cluster Advisory Committee is composed
of CNM Faculty, Administration and Industry Partners.
The fall meeting will be held on Wednesday, November 11, 2015 at noon at the Advanced Technology
Center, 4700 Alameda Boulevard NE, Albuquerque, NM; Room 108. If you would like to be added to
the email list to receive a reminder please contact me. Δ

NMSU Student News
Things are moving along really well for the student chapter. We are working together on a few things
since the beginning of the semester, including recruitment, and the upcoming NSPS conference and
competition.
Our recruitment efforts include speaking with NMSU students in introductory engineering courses, and
we are contacting local high schools seeking an opportunity to present our profession and education to
high school students. Our efforts have shown some return; students that attended our presentation have
shown some interest in the surveying engineering program, and we are hoping that we acquire some
new surveying students.
As for the NSPS conference and competition, we have selected a property for our project, and put
together a team of students. We’re really looking forward to competing and working on this together.
Garrett Smelker, our student chapter vice president, will be taking the lead on this project. Luis Landaverde, Joshua Ceniceros, Jon Maez, Kyle Walker, Tiffany Turner, Julian Heckman, Laura Ryan, Jayson,
and I will be participating; most of us are surveying engineering majors, but we have a few civil engineering majors in the mix, eager to compete with us. Our subject property borders the Dona Ana Bend
Colony Grant, and the farm and ranch museum. It has a drainage easement with significant relief, and
other challenges that make for an excellent, unique property to present at the competition.
We have created a Facebook page for the student chapter titled “NSPS NMPS NMSU Surveying Chapter.” Feel free to “like” us on Facebook and contribute or communicate with the students on this page.
If you have an opening for an internship or a part time job, this would be the perfect place to recruit
students.
-Ramon Dominguez

For sale: A complete survey setup based around a Nikon Top Gun total station. If
interested e-mail me at woutback1@yahoo.com for a complete list and details. Dave

SURVEY

NOW PART OF GEOSHACK

Survey • UAV • Supplies & Accessories

ES

Total Station

OS

Total Station

PS

Robot

DS

GTS-250

Total Station

Robot

DT-200

Digital Theodolites

AT-B2

Auto Level

GLS-2000

3D Laser Scanner

FC-2600

Data Collector

GR-5

GNSS Receiver

HiPer V

GNSS Receiver

HiPer SR

GNSS Receiver

Tesla

Data Collector

Albuquerque

609 Osuna Road NE
Albuquerque, NM 87113
505-341-4446 ofﬁce

El Paso

6000 Welch Avenue
El Paso, TX 79905
915-775-1269 ofﬁce

FC-500

Data Collector

We Honor All

Topcon Product Warranties
GeoShack’s Albuquerque Store Offers an In-Store Repair Center

For More Info Contact:

Don Fox 505-238-5241 / dfox@geoshack.com

www.geoshack.com
Copyright © 2015 GeoShack, Inc. All Rights Reserved. jl.gs.svy.08.14.v2
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NEW MEXICO ELEVATION DATA
PLANNING AND ACQUISITION
New Mexico Statewide Lidar Acquisition: Curry and Roosevelt Counties
NM GAC and NM Elevation Data Planning/Acquisition Subcommittee
NM Geospatial Advisory Committee: Mission
Coordinate geospatial technology in state government
Develop policy recommendations and guidelines in state and local government
Share geospatial technology among all government agencies and the public
NM GAC, NM RGIS, and NMGIC: The state’s 3 core geospatial elements
Subcommittee: Reasons and Roles
Formed January 2014 in response to NM needs for enhanced elevation data
Develop partner/stakeholder relationships to identify lidar needs and priorities
Develop the geospatial/map-based NM Statewide Lidar Acquisition Plan

NM Elevation Needs
Increasingly, New Mexico’s key geospatial data needs must be met with high-quality,
high-resolution, and current elevation data. Enhanced elevation data are essential
to a broad and cross-cutting range of applications, analyses and evaluations, and
established programs. These include emergency preparedness, resource management,
natural hazard response and mitigation, transportation, economic development,
broadband, homeland security, and many others.
The state’s more than 10,000 feet in relief and rich diversity of landforms, geologies,
ecosystems, climates, populations, and cultures alter our surface and features through
large wildfires, ensuing floods, subsidence (from extractive industries, among other
causes), erosion, sedimentation, irrigation, drought, seismic activity, and more. Our
concerns and issues will benefit from, and some be mitigated with, better elevation
mapping. Statewide lidar data will result in better elevation mapping.
To address our lidar data needs, the NM Elevation Data Planning and Acquisition
Subcommittee has responded to the national
3DEP initiative (see sidebar) with a plan for the
statewide acquisition of high-quality lidar data.
The first award is for lidar acquisition for the
Counties of Curry and Rooselvelt.

What is lidar?
lidar: light detection and ranging
Lidar measures distances to the Earth using laser
pulses from aircraft.
Processed pulses give precise 3D information about
surface shape and features.
Result: A dense, detail-rich cloud of elevation
points—a lidar point cloud.
Point clouds yield many geospatial products: Bare
Earth DEMs, Digital Surface Models (e.g., canopy,
building, and urban canyon), Contours, Elevation
Profiles ….
Elevation Data Planning and Acquisition Subcommittee
New Mexico Geospatial Advisory Committee

National 3D Elevation Program
The 3D Elevation Program (3DEP)
initiative responds to a growing need for
high-quality topographic data and other
three-dimensional representations of
natural and constructed features. 3DEP’s
primary goal is the systematic collection
over 8 years of lidar data for the 50 states
(ifsar data for Alaska) and US territories.
Based on National Enhanced Elevation
Assessment (NEEA) results, the initiative
documents more than 600 needs across
federal agencies, states, and local, tribal,
and industry sectors. The 3DEP initiative
is recommended by the National Digital
Elevation Program and endorsed by the
National States Geographic Information
Council and National Geospatial
Advisory Committee.
The National Map: nationalmap.gov/3DEP/

NM Subcommittee Members
NM Geospatial Advisory Committee
Chair: Gar Clarke (NM DoIT)
george.clarke@state.nm.us
Planning and Acquisition Subcommittee
Chair: Mike Inglis (UNM EDAC)
minglis@edac.unm.edu
US Army Corps of Engineers
John Peterson
US Bureau of Reclamation
Matt Dorsey
US Forest Service
Candace Bogart
US Natural Resources Conservation
Service Kerri Mich
NM Bureau of Geology
Mike Timmons
Mid-Region Council of Governments
Caeri Thomas
Santa Fe County
Erle Wright
UNM Earth Data Analysis Center and
NM Geospatial Data Clearinghouse
Paul Neville
Chandra Bales
NM Statewide Lidar Acquisition Fact Sheet
February 2015
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Hillshade: San Acacia Area

What we have: Existing Elevation Data Sets
Out of Date: Most > 40 yrs old Range: 15 yrs old to > 70 yrs old
Spatial Resolution: 30 m, 10 m
Vertical RMSEz: 1–2 m to 11–40 m to Unknown
What we need: Quality Level 2 (QL2) Lidar Data Sets
3DEP Acquisition Dates: 2015–2022
Spatial Resolution: 1 m (nominal pulse spacing: 0.7 m)
Vertical RMSEz: 10 cm (3.94 in)
Interactive image comparisons: https://edac.unm.edu/projects/lacueva/
Lidar elevation data will address or improve on many concerns and
issues crucial to New Mexico, including:
Flood risks.
Water resources, protection, and delivery (including interstate and
international water compacts).
Emergency preparedness.
Urban growth and the wildland-urban interface.
Transportation and utility corridors (with major cross-continental
power lines and water and gas pipelines).
Energy development (in the US, New Mexico ranks 6th in oil and
gas production, 11th in wind potential, and 3rd in solar potential).
Agricultural needs (irrigated, dryland, grazing).
Natural hazard response and mitigation, especially for wildfire (in the last
decade we have seen several fires with burn area greater than 100 sq mi).
Forest resources management.
Endangered, native, and game species habitat management.
Extensive tribal lands.
Security concerns—military installations (including the largest and part
of the second-largest installations in the US), two national laboratories, a
nuclear-waste repository, and a 200-mile border with Mexico.

Subcommittee Proposal for Statewide Lidar
New Mexico’s proposal to the 3DEP opportunity included leveraging USGS
and multi-agency federal dollars in the acquisition, processing, and delivery
of statewide, high-resolution (QL2) lidar data over an eight-year period. The
national program responded with a first-acquisition award for Curry and
Roosevelt counties. Final data products will be delivered and made publicly
available, at no cost, on NM RGIS, the state digital geospatial data clearinghouse.
Statewide QL2 Lidar Acquisition
Provides baseline high-quality elevation data
Leverages economies of scale—efficient, cost effective
Positions decision makers and analysts to identify, evaluate, mitigate, and
respond to natural and human-caused changes in New Mexico
Users: state, local government, federal, tribal, nonprofit, industry, business,
private, the public
This collaborative program will result in the best available data for the greatest
number of users.

Lidar Acquisition: Curry and Roosevelt Counties Blue Boundaries: Watersheds

NM Lidar Needs and Priorities

What we have statewide

10-m DEM (NED)

What we need statewide

Lidar Last Return

Clovis
Cannon AFB

Melrose
Bombing Range

Portales

New Mexico Partners by Land Status
PRIVATE
43.9%
STATE
11.8 %
TRIBAL
10.5 %
FEDERAL
33.8%
The University of New Mexico
Earth Data Analysis Center
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Book Review
Red Sky at Morning
By Geoff Miller

A while back I was happy to learn that the novel ‘Red Sky at Morning’ by Richard Bradford, is
back in print. If you haven’t read it, the book is a wonderful coming of age story about a 17-year-old
boy whose father moves the family from Mobile, Alabama to New Mexico just after the start of World
War II. The setting is the fictitious town of Sagrado, NM, which is somewhere east of the Rio Grande
and north of Santa Fé. When his dad enlists in the Navy, Josh, the young protagonist, is left to contend
with household affairs, a dysfunctional mother, and a new school in a strange and foreign
cultural setting.
I highly recommend this poignant and humorous tale to all residents of New Mexico. The
surveying community, in particular, might appreciate the following passage wherein the author gives
his impressions of land title and transference in our great State:
“…Every piece of land around here had, at one time, belonged either to the Indians or to the King
of Spain (and his title seemed a little shaky to me). If somebody bought as much as a square yard of
caliche with a dead coyote buried in it, a lawyer had to trace the land’s history back to 1634. First
there would be the general, over-all grant from His Majesty, which might include a million square
varas of what he called ‘New Spain,’ an area bordered roughly by the Mississippi, on the east, and the
Pacific Ocean, on the west. Nobody knew exactly how big a vara was, but it was somewhere between
a cubit and a league, its length depending on who the viceroy was at the time. Once the lawyer got
that figured out, he began sorting through the families that had owned it and willed it to their children. The families were named Vigil or Espinosa, and wrote their wills in old-fashioned Spanish, in
a spidery hand, with light purple ink. Then there would be histories of counterclaims, suits to ‘quiet
title’ which never seemed to work, liens by banks and insurance companies, abandonments, quit-claim
deeds, reappraisals, tax sales and something called ‘eminent domain seizure for consideration.’ A
good lawyer who paced himself could make a land sale last for ten years, and send his kids to
Princeton on the fees.” Δ

Benchmarks

19

Otay Mesa (Easement Related)
Novel federal easement created to monitor illicit foot
traffic highlights the significance of the legal and financial
complications arising from even a very uniquely subtle and
virtually invisible public use of private land

Federal efforts to prevent unauthorized entry into the United States from Mexico have produced immense controversy at many levels, extending even to the arena of land rights, generating a case which
clearly illustrates the importance of understanding the legal impact of easements, while raising numerous questions about the proper creation, use and valuation of easements. In addition, due to the federal
involvement in this unique scenario, as the party responsible for the existence of the easement in question
and the holder of the dominant estate, equally controversial issues relating to takings of private property
for federal purposes are introduced, making the relevant strip of Southern California desert upon which
the activity takes place a virtual tinderbox, filled with volatile legal implications. We will first take note
of the vital factual events which triggered this conflict, to the extent that they have been outlined by the
Court of Appeals for the Federal Circuit (CAFC) (FN 1) in ruling upon this matter, then we will review
the results of the litigation, announced in March of 2015, and the principles upon which those results are
based. It is hoped that this will prove to be a thought provoking exercise for all those professionals who
have occasion to deal with easements that benefit the public, and similar acquisitions of land rights made
for public purposes.
The United States Border Patrol (BP) apparently began seismic monitoring along the border between
California and Mexico during the 1980s, if not earlier. Motion sensing devices were implanted in the
ground, which electronically alerted BP to foot traffic, enabling BP agents to respond to illegal incursions
(FN 2). Many of these devices were evidently placed upon private lands, and the right to place and maintain them may or may not have been legally acquired by the US in all such areas. A ranch of unspecified
size, known as Rancho Vista Del Mar, situated in San Diego County, was among the properties subjected
to such activity. In 1992, BP evidently obtained an easement from the owner or owners of that ranch,
allowing BP to install, maintain and utilize monitoring devices on that property. This easement was expressly confined however, to a 20 foot wide strip along the southern border of the ranch, which apparently
covered a very substantial area, potentially stretching for several miles along the international border. No
controversy apparently arose during the 1990s over the use of this easement by BP, as the land evidently
remained undeveloped, if not entirely vacant. At an unspecified date however, presumably circa 2000,
a plan to develop the ranch property took shape and a partnership was formed, involving a multitude of
parties, including Otay International. During the next few years the ranch was evidently subdivided into
numerous parcels of unspecified size, with the apparent objective of converting it into an industrial park,
and the site of this project came to be known as Otay Mesa.
By 2006, concerns had begun to arise about the impact of the BP activity upon the proposed development. The presence of the legal burden imposed by the documented BP easement was evidently not the
primary source of concern, since that easement occupied only a negligible percentage of the site. Over the
years however, the use being made by BP of the remote and desolate land had evidently expanded dramatically, far beyond the originally designated 20 foot strip, essentially consuming the entire site. At least
14 monitoring stations had been established, and BP agents apparently traversed the entirety of the vast
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desert area comprising the ranch, both on foot and in vehicles, whenever the need to do arose, possibly on
a daily basis. In practical terms, the 20 foot limitation had simply been disregarded, and the whole site had
been put to use by BP, since no one was there to object to the BP activities or point out that the documented
easement was limited to a narrow strip. Otay and their partners became concerned about the potentially
adverse impact that this extensive federal use of the subject property might have upon their title, and more
specifically their chances of obtaining approval for their proposed development. Otay could have filed an
action under the federal Quiet Title Act, challenging the federal use of the unencumbered portions of their
land, upon the grounds that the US had acquired no right to use any portion of their property outside of
the 20 foot strip. Rather than seeking to limit the federal use of their land to that strip however, the Otay
partners elected to concede that the use of more than 20 feet of their property by BP, if not the entire site,
was legitimately necessary, so in 2006 the Otay group filed an action against the US seeking compensation
for a federal taking of their property.
During the initial litigation in federal court, or in anticipation thereof, the Otay group evidently expressed a desire to carry out their development plan, despite the ongoing BP activity on their land, and
indicated that they were open to mutual use of the site, for both public and private purposes. The federal
legal team which was engaged upon this matter was evidently open and amenable to this idea, and found
this position taken by Otay to be reasonable, so they apparently endeavored to craft documentation offering an appropriate and workable solution. Thus in 2008, the US introduced into the litigation a document
which was characterized as a stipulation, defining the land rights that the US saw fit to assert upon the
subject property. Agreeing with Otay that there was no need for the US to take the subject property in fee,
in order to facilitate the use being made of the land by BP, the US defined the land rights interest which
had been established by BP as an easement, blanketing the Otay Mesa site, and legal counsel for the Otay
partners evidently made no objection to that stipulation. In so doing, the US voluntarily elected not to
assert that the BP activity had resulted in the formation of any adverse or prescriptive land rights, either
under the federal Quiet Title Act or otherwise, thereby conceding in effect that Otay had a valid claim
for financial compensation, making proper valuation of the impact of the ongoing federal use of the Otay
property north of the existing 20 foot border easement necessary. Thus the issue of fee title was eliminated
from the judicial equation, and the sole issue for determination was the amount of compensation due to
Otay for this conceded taking of a federal easement interest covering the subject property. In 2010 the trial
court awarded the plaintiffs over 3 million dollars, on the grounds that 5 of the subdivided parcels, consisting of about 900 acres in total, had been burdened with a seismic monitoring easement, as a result of the
installation of 14 specific monitoring devices by BP between 1999 and 2005. In so doing however, the trial
court treated the federally acquired property interest as being temporary, rather than permanent in nature.
Neither of the litigants were satisfied with this outcome. Otay protested that the entire subdivided area
covered by their development plan was impacted by the BP land use, so the trial court had wrongly limited
the relevant area, and also argued that the trial court had wrongly based the compensation award on a mistakenly limited time period. The US maintained that the taking was permanent, rather than temporary, so
the wrong methodology had been employed in reaching the valuation figure, since treating the easement
as permanent would in this case, quite ironically, reduce rather than increase the compensation award.
Thus this matter first came to the CAFC in 2012, as Otay Mesa Property, et al v United States (670 F3d
1358) and the CAFC recognized that the lower court’s ruling was flawed in at least one vital respect, so
the case would need to be remanded, to adjust the valuation of the easement in question. The language
of the aforementioned stipulation was key to this initial CAFC ruling, since it specified that the easement
was perpetual, so the decision of the trial court to treat it as temporary was clearly erroneous, and the
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stipulation also limited the relevant time period to a 6 year window commencing in 1999. While resolving
those issues however, the stipulation language introduced another serious issue, by attempting to minimize the physical intrusiveness of the easement. When composing the stipulation, which defined the legal
parameters of the easement, in an effort to facilitate mutual use of the relevant land and thereby obtain
approval of the stipulation language from Otay, the US expressly agreed that any of the seismic sensors
which occupied areas that required grading for the proposed development would be “redeployed” by BP,
upon notice to BP that Otay had obtained a grading permit covering the area where any given sensor was
located. This was certainly a logical idea, intended to address the conflicting needs of both entities, while
protecting the sensors from destruction, but the stipulation was fundamentally flawed, because it contained
no descriptive language whatsoever. The stipulation language did not require the sensors to be placed in
the existing border easement, and did not limit their redeployment in any way, it was utterly devoid of
specificity per taining to the relocation of the problematic devices, thus the seeds of future contention had
been planted, and ensuing events would serve to water them.

Since the CAFC ruling made it clear that the proposed blanket easement was judicially acceptable, and
the only matter remaining to be resolved was a financial issue, rather than a title issue, the Otay partners
evidently decided to proceed with the Otay Mesa project, and they were apparently able to obtain the necessary approval of their development plans. That approval however, was evidently conditioned upon some
of the Otay parcels being reserved from improvement and left in their natural state, for land use mitigation
purposes. This decision, effectively splitting the project site into an assortment of usable and unusable
areas, operating in tandem with the aforementioned redeployment clause, set the stage for a new point of
controversy, centered upon the distribution of the relocated sensors, which resulted from the efforts of the
US legal team, as the authors of the language defining the easement, to allow the locational component
of the easement to flex, in a manner which would accommodate the land use proposed by Otay. The redeployment clause had opened the door to the relocation of any or all of the sensors, which the easement was
designed to protect, but the stipulated agreement included no relocation plan, so where the sensors would
be located after being redeployed, having been left unaddressed, was patently unclear, making this an unexpected source of additional contention, while further complicating the valuation process. In response to
this situation, the trial court ruled on remand in 2013 that Otay was entitled to no compensation for the BP
use of that portion of the easement covering the parcels that had been approved for industrial development,
because under the stipulation Otay had the right to require the removal of all sensors from those parcels,
simply by producing approved grading plans. Taking note of the distinct nature of the mitigation parcels
however, the trial court granted Otay a reduced award, amounting to nearly half a million dollars, for the
legal impact of the federal easement upon those unusable parcels, which contained about 600 acres that
could not be graded or otherwise disturbed for private development purposes.
By introducing locational flexibility to the easement, the US was thus able to escape the payment of
any compensation to Otay relating to the federal use of the developable portion of the site. Since the US
had thereby granted Otay the option to order all sensors removed from the useful parcels, by proving that
Otay had a legitimate need to use those areas, the sensors located in such areas no longer constituted an
easement, because any land use which is subject to unilateral termination by the servient party cannot be
properly characterized as an easement. Thus any need to place a value upon the industrial parcels, or to
value the adverse impact which the presence of the sensors had upon them, was eliminated, since Otay
was entitled to no award pertaining to those parcels, because the US held no genuine easement rights in
those areas, by virtue of the sensor relocation option set forth in the stipulation. If the mitigation parcels
had never been created, and the whole project site had been subject to grading, under the terms of the
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stipulation Otay could have ordered the US to move all of the sensors south, to the existing 20 foot easement along the border, thereby ending the controversy at this point, by eliminating the need for any valuation or compensation with respect to future use of the Otay land north of the original easement strip by BP.
Similarly, if the undevelopable Otay parcels amounted only to truly worthless land, the controversy would
also have ended at this point. Had that been the case, the US could simply have moved all of the sensors
to the useless parcels, without any concern over compensation for the future use of those areas, and in fact
that was the outcome which the US legal team sought to obtain. The element of land preservation entered
the picture at this point however, as a result of the creation of the mitigation parcels, which proved to be
powerful enough to block the pathway to financial victory that had been charted out by the federal personnel. The Otay partners were thus forced to accept the exclusion of the usable parcels from the valuation
discussion, since they were unwilling to relinquish the right to force the US to remove the sensors from
those areas, but this merely shifted the focal point of this battle, from the industrial park itself to the adjacent undevelopable land, which offered an attractive home for the sensors, upon their relocation.
Through this incredible twist of irony, the taking of the federal easement had no legal impact upon the
usable Otay land, yet it was deemed to have a genuine and financially valuable legal impact upon their
unusable land, under the lower court decision, because the parties had conclusively agreed that relocation
of the sensors comprising the easement would be triggered by the presentation of a grading permit, so only
those parcels which could not legally be graded, under the approved site plan, would ultimately be subject to the easement. Otay thus obtained the opportunity to proceed with their proposed project, judicially
endowed with the ability to effectively oust the BP sensors from any portions of the site that were to be
graded, yet this right came at a high cost to Otay, of over 2.5 million dollars, by virtue of the lower court's
dramatic reduction of the original compensation award. In addition, the 2013 lower court ruling awarded
Otay interest on the amount obtained by Otay for property damage accruing only after 2008, when the
stipulation was adopted, leaving Otay still highly unsatisfied. The US was also not content with the 2013
result however, and took the position that Otay was entitled to no material compensation, since Otay had
been given the capacity to compel BP to move all of the sensors to the mitigation parcels, which the US
argued were of no real use or value at all to Otay, so the sensors would not constitute any significant invasion of Otay’s property rights, once they were relocated to those dormant areas, and were thus no longer
valid grounds for any substantial damage award (FN 3). In the view set forth by the US legal team, the
presence of BP sensors on land that has been set aside for preservation, and thus can never be improved
in any manner, does not represent a compensable taking, since such small and virtually invisible objects
planted in the ground are not incompatible with environmental preservation.
Thus this controversy returned to the CAFC to be addressed again in 2015, as once again both sides
took issue with the decision that had been produced at the trial court level, but this time the appellate panel
was unreceptive to the complaints set forth by the litigants, with just one notable exception. In effect the
adversaries had made their own bed, by constructing, approving and submitting the stipulation language
defining the easement parameters, replete with locational uncertainty though it was, and the CAFC clarified to all of the combatants that they would now be judicially required to lie together in that bed (FN 4).
The CAFC flatly rejected the US assertion that the prior use of the subject property by BP, extending the
federal activity far beyond the original deeded easement area, never really amounted to a serious invasion
of any private land rights, since the land was remote, wild and seemingly useless. The mere fact that the
US had agreed, by virtue of the stipulation, to withdraw sensors from any areas required for development
by Otay, the CAFC observed, did nothing to negate the fact that BP had made unauthorized public use of
most if not all of the privately owned Otay Mesa site for several years prior to the inception of the litiga-
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tion in 2006, vastly exceeding the 20 foot easement granted to the US in 1992, in obvious derogation of the
private status of those lands. The stipulation was legally incapable of washing the slate clean, and absolving the US of all liability, in fact the stipulation specified that the US acknowledged liability for the acts
of BP, so in the eyes of the CAFC damage compensation was clearly due to Otay for the land use made
by BP prior to the litigation, regardless of whether the future actions of BP placed any perceptible burden
upon any portion of the subject property or not.

The CAFC was equally unreceptive however, to the argument made by Otay that the entire 900 acre area
comprising the 5 problematic parcels was encumbered by the easement, and agreed with the trial court that
no damages could be predicated upon the presence of sensors upon the industrial parcels going forward,
because Otay now has the authority to require them to be relocated by BP, upon showing proof that Otay
has been legitimately authorized to grade and improve those areas. The CAFC further agreed with the trial
court that the other Otay parcels, which had been devoted to land use mitigation, were still legally subject
to the stipulated easement, since Otay had no legal means of forcing BP to cease using those areas, so both
past and future damage compensation was due to Otay for the ongoing BP use of the 600 acres within
those portions of the project site.
At this point however, the CAFC again disagreed with the trial court, this time regarding the relevant timeframe upon which the interest on the Otay damage award was calculated. The relevant taking of private
property rights by BP had begun, the CAFC pointed out, long before the 2008 stipulation was composed
and adopted, so commencing the interest from that point in time was clearly erroneous. Otay was entitled
to interest on the damage award, the CAFC confirmed, from the date when the first sensor was placed
outside the 20 foot easement, which occurred in 1999 or earlier, thus the proper interest accrual date was
1999, since that year had been identified in the stipulation as the agreed date of origin of the intrusion
upon the unencumbered portion of the subject property. The composition of the stipulation in 2008 marked
nothing more than an acknowledgement that an invasion of property rights had already taken place, the
CAFC recognized, so that date could not be adopted as the date of creation of the easement, since it represented only the point in time when the already existing easement, created by means of actual land use,
was documented.
Having seen just how problematic a collision of easement law, federal land use, land preservation efforts and national security activities can be, let us now examine the principles upon which the ruling that
the BP monitoring devices damaged the Otay Mesa property to the extent of roughly half a million dollars
may be justified (FN 5). In the view of the CAFC, which is fully consistent with long established case law,
the apparent uselessness of the relevant land was insufficient to alter the constitutional principle that any
uninvited federal intrusion upon private property, which produces a reduction in the value of private land
rights, commonly known as a “taking”, necessitates compensation. The federal government, under this
judicial application of that mandate, cannot be allowed to leverage the fact that much private land may be
of relatively low value or utility as justification for placing an unauthorized burden upon such land, while
providing no compensation to the owner thereof. Thus the mere fact that the Otay partners, as the fee owners of the unusable land, were restricted and prevented, pursuant to the approval of their site plan, from
making any physical, actual or visible use of their land set aside for mitigation, did not serve to enable
BP to appropriate that land, and put it to use for a publicly beneficial purpose, without due process of law.
Spurred by pressure to take all possible measures to halt the flow of people who disregard the international
boundary, BP itself was quite ironically guilty of an offense of that very same nature, having ignored the
boundaries of their own easement, thereby engaging in a constitutional violation themselves. Had BP
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restrained their policing activities to the deeded 20 foot strip acquired in 1992, and honored the easement
boundary thus established, no litigation would have been necessary, it was the expansion of the BP activity
beyond that clearly defined boundary, without any effort on the part of BP to acquire any additional land
rights, which precipitated this litigation.
Once the foregoing constitutional basis for this ruling is understood, the relevance of certain attendant or
corollary principles, which are often regrettably overlooked during easement creation, becomes clear. In
defining and legally describing the boundaries of an easement, when designing or creating the easement in
anticipation of acquisition, it is essential to encompass an area that is truly sufficient to meet the needs of
the proposed land use, so that no usage of any land outside the defined area will need to be made, thereby
properly limiting the cloud which the easement will represent upon the servient title. Once the locational
component of the easement has been thus definitively identified and outlined, the question of whether the
easement is intended to be permanent or temporary needs to be addressed. This is equally vital, as the Otay
scenario illustrates with particular poignancy, because an easement without any specific expiration clause
or mechanism will be judicially presumed to be permanent. Neither the mere fact that the easement may be
susceptible to termination in any of several ways, nor the fact that it may contain virtually infinite and unlimited flexibility within the servient estate, can reduce the legal burden which it represents to temporary
status, because the rights associated with the easement stand as permanent, even though the location may
be undefined, variable or floating, and thus subject to relocation. In addition, from this decision we can
also see that a permanent and legally binding easement can be defined by mutual agreement during a judicial proceeding, and such an easement is subject to subsequent relocation or reconfiguration by agreement
of the parties, if locational specificity was left unaddressed when documenting the easement, provided
that relocation was not expressly barred by the agreement language. These principles have broad application across the portion of the land rights spectrum which involves easements, and the subject of easement
relocation in particular remains a relatively contentious one, which has received judicial approval in some
states, while being judicially viewed as unwelcome in others.
The core lesson embodied in this case, with particularly high relevance for attorneys and land surveyors
as well as land owners, is that neglecting to clarify the location of easement boundaries, typically results
in failure to limit the relevant use of the land as intended, which can have a major impact upon property
rights and result in extremely costly litigation. Properly defining easement boundaries is not only essential to minimize violations associated with subsequent land use however, it is also required to effectively
value a proposed easement, prior to acquisition, and this is especially crucial in the public sector, since the
disbursement of public funds is made contingent upon diligent documentation. Clearly defining both the
physical location and the physical extent of an easement is necessary prior to appraisal, because uncertainty or controversy over the easement’s exact size and location can have a major adverse influence upon the
value of the underlying land once the easement takes legal effect. Moreover, this is true even if the servient
land is not being put to any use at the time of valuation, and even if that land is not subject to typical future
uses, since the compensation must always be based upon “precisely what the government takes ... exactly
what has been taken by the Border Patrol” (FN 6) as the CAFC emphatically expressed this point. Blanket
easements have traditionally held widespread appeal, since they afford maximum ease of description at
the moment of creation, but they often lead to serious controversy, when unforeseen land use issues later
arise and need to be adjudicated, as the case that we have reviewed here so well demonstrates. Taking care
to properly define the true intended physical limits of any easement can be equal in importance to carefully defining those land uses and restrictions which the parties have agreed are relevant and applicable to
the easement. Succinctly put, location matters, thus it is always worthy of serious attention in easement
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FN 1
Land rights issues involving federal interests are typically handled at the appellate level by the well known
numbered federal circuits, each of which covers a specific region, so jurisdiction is usually dictated by the
location in which any given case is situated. The United States Court of Appeals for the Federal Circuit
however, is an equivalent judicial panel based in Washington DC, which is charged with addressing issues
arising from certain special federal activities and interests, regardless of where the relevant events took
place. Thus the CAFC had jurisdiction over this affair and reviewed the judgments of the lower court, the
United States Court of Federal Claims, in our nation's capitol, even though the relevant activities took
place in California.
FN 2
These monitoring devices, described as sensors, were evidently small boxes containing electronic components, with an antenna fixed to the top of the box. Each one was apparently embedded in the ground, so
the antenna, projecting about one foot above the desert floor, was the only visible item. Each sensor evidently had the capacity to detect vibrations created by surface traffic, over an area of unspecified size, and
transmit a signal indicating the presence of such movement, giving BP an opportunity to respond to such
activity. These units were obviously tiny, unobtrusive and virtually invisible, particularly when placed in a
typical virgin desert landscape, but it should be borne in mind that the units themselves did not represent
the full measure of the land use being made by BP. The more significant aspect of the federal land use
was the activity, and potential damage, which took place whenever BP agents entered the area, either to
check on the devices or to apprehend intruders, since such occasions typically involve traversing the land
in motorized vehicles.
FN 3
There is no indication that the US ever argued that limiting the sensors to the mitigation parcels was impractical, or that doing so would defeat the purpose of the monitoring scheme, by leaving the unmonitored
parcels exposed to undetected illegal traffic, so no judicial consideration of the inherent viability of the
monitoring scheme was required. In addition, no suggestion was evidently raised that it would be necessary or appropriate to restore any of the sensors to their original locations after the site work is completed.
In creating the stipulation language, which does not specify that any particular sensor location is critical to
the monitoring effort, the US effectively conceded that an excessive area, which is not genuinely needed
for monitoring purposes, was put to use by BP. We can only presume therefore, that the easement will
remain practical and will still serve the intended purpose of effective monitoring, even after all of the sensors have been removed from the industrial parcels.
FN 4
As is very often the case, both sides took certain positions that ultimately proved to be senseless. The US
foolishly characterized the relevant land use as an easement, making damages for a taking of private land
rights axiomatic, while needlessly eliminating the possibility of coordinating the ongoing use of the relevant area by BP through a wisely crafted and mutually beneficial permissive land use agreement, under
which no valuation of any compensable taking of land rights would have been necessary. So the use of the
term "easement" in the stipulation composed by the US, to define a land use which was really quite nebulous and flexible in nature, proved to be an unwise choice of language, from a financial perspective. Otay
on the other hand foolishly asserted, and even sought to prove, that the invasion of the relevant property
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by BP actually occurred prior to the 1990s, in an effort to obtain more compensation. This was a futile
argument however, which could only operate against Otay, because all such claims would have been
barred under the federal Quiet Title Act, so the fact that the use of the land at issue by BP was recent use,
rather than long established use, was actually highly advantageous to Otay. Otay managed to escape the
consequences of it's mistake, unlike the US, which in the end had half a million reasons to regret using
the word "easement" in the stipulation, illustrating the monumental importance that can legally attach to
a single pivotal word.
FN 5
Whether or not a conservation easement will ever be created to cover the 600 acre undevelopable portion
of the Otay Mesa tract is unknown. In rendering the 2015 opinion however, the CAFC logically presumed
that the Otay group will attempt to create such an easement, since they are legally free to do so, at which
point the presence of the monitoring devices, and the BP activity related to them, will presumably present
a source of concern to any party or parties contracting to obtain such an easement. Since the sensor easement has now been judicially sanctioned, should any conservation easement be subsequently created in
the same area, the result would be a scenario in which one easement overlays and burdens another easement. Thus in judicial contemplation the sensor easement represents a potentially serious diminution of
any conservation value that the otherwise unusable land may hold.
FN 6
These specific quoted phrases appear in the 2012 CAFC opinion, amidst the discussion explaining why the
lower court's characterization of the easement as temporary was flawed, and thus produced an unjustified
valuation figure. Detailed commentary upon valuation practices is beyond the scope of this article, so the
reader is directed to the text of that opinion for the complete judicial perspective on this and other factors
which were addressed by the CAFC relating solely to the valuation issue. Δ
(The author, Brian Portwood, is a licensed professional land surveyor who has been recognized as a
leader in the advanced education of professionals working in the land rights industry.)
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