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DISCLAIMER
I Am Not Your Attorney.
This seminar is not intended to provide you with legal advice. Seek legal advice from an
attorney who is familiar with your particular situation and the facts in your particular case.
The example contract clauses contained herein (if any) are intended as examples only and
should be reviewed and modified by competent legal counsel to reflect variations in
applicable state and local law specific to your circumstances.

3

Table of Contents
Chapter 2 – Following in the Footsteps
 Following in the Footsteps
 Original Surveyor or Following Surveyor?
 Original Surveyor
 Following Surveyor
 First Surveyor Concept

4

Table of Contents
Chapter 3 – Deeds, Descriptions and Intent
 Deeds Generally
 Intent
 Simultaneous Conveyances
 Junior-Senior Conveyances
 Occupancy Rights

5

Table of Contents
Chapter 4 – Property Rights and Title to Property
 Courts of Law and Equity
 Statute of Frauds
 Recording Statutes
 Real Property Title

6

Table of Contents
Chapter 5 – Boundary Establishment
 Surveying Property
 A Question of Law and Fact
 Adverse Possession
 Boundary by Acquiescence
 Boundary by Oral Agreement
 Boundary by Practical Location

2 of 55

 Boundary by Estoppel
7

Table of Contents
Chapter 6 – Monuments and Corners
 Monuments and the Priority of Calls
 Called-For Monuments
 Uncalled-For Monuments
 Monument Pedigree
 The Locally Accepted Monument
 PLSS Corners
 Pincushion Corners


8

Table of Contents
Chapter 7 – Public Land Survey System (PLSS)
 Intent of the Original Grantor
 Original Surveys
 Good Faith and Bona Fide Rights
 Retracement Surveys
 Evidence Standards
 Best Available Evidence
 Lost and Obliterated Corners
 The Further Subdivision of the Sections


9

Table of Contents
Chapter 8 – Other Survey Systems
 Lot and Block Surveys
 Garfunkel’s Subdivision
 Apportionment
 Metes and Bounds Surveys
 Forensic Surveys


10

Table of Contents
Chapter 9 – Remedies
 Remedies Generally
 Accuracy v. Precision
 Regulatory Remedies
 Re-Writing Legal Descriptions
 Quitclaim Deeds
 Boundary Lines Agreements


11

Introducing The Pincushion Corner

3 of 55

The Pincushion Effect
12

Introducing the Pincushion Corner
 Pincushions are the Physical Manifestation of our collective Confusion over Property
Boundaries.
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Chapter 1
Duties & Responsibilities
The Pincushion Effect
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Chapter 1
Duties & Responsibilities
Know the law that governs your practice.
 “Ignorance of the law is no excuse.” The professional service provider is governed by the
law in all areas of his or her practice.


15

Chapter 1
Duties & Responsibilities
“More specifically, the ancient equity maxim is ignoranti juris non excusat. This is commonly
translated as ‘ignorance of the law is no excuse.’ This is not a new proposition. … The English
jurist, antiquary, and author John Selden (1584-1654) explained why knowledge of the law is
generally presumed under our common law tradition: ‘Ignorance of the law excuses no man;
not that all men know the law, but because 'tis an excuse every man will plead, and no man
can tell how to refute him.’”
Wyoming Refining Co. v. United States, 58 Fed.Cl. 409 (U.S. Claims 2003).

16

Chapter 1
Duties & Responsibilities
“‘Practice of land surveying” means any service of work, the adequate performance of which
involves the application of special knowledge of the principles of mathematics, the related
physical and applied sciences and the relevant requirements of law … for the monumenting
of property boundaries ….”
§ 62-18-102.(3), Tennessee Statutes.
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Chapter 1
Duties & Responsibilities
Professionalism
 Are we professionals or technicians?
 What’s the difference?
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Chapter 1
Duties & Responsibilities
“Professional stature is not gained by self proclamation. Professional stature must be earned
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and can only be measured by what others think of us. If you want to find out whether you
are a professional man, ask what others think, don’t ask yourself. If you want to be a
professional man, earn that right.”
Brown, Curtis M., The Professional Status of Land Surveyors, 1961, “Surveying and Mapping,”
Vol. XXI, No. 1, at 63-71.
19

Chapter 1
Duties & Responsibilities
“To be a successful professional surveyor, one must have more than a narrow technical
education. Technical education has to do with things. Employees at a lower professional
scale deal with things; professionals deal with people, situations, and ideas.”
Robillard, Walter G., Donald Wilson and Curtis Brown, Evidence and Procedures for Boundary
Location, Fifth Edition at 484.
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Chapter 1
Duties & Responsibilities
Technicians Deal with:
 Things
 Monuments
 Measurements
 Equipment
 Facts
 Etc.

21

Chapter 1
Duties & Responsibilities
Professionals Deal with:
 Things such as Facts
 People
 Situations
 Ideas
Add:
 A special relationship with client. A Trust.
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Chapter 1
Duties & Responsibilities
You Must Be An Expert Evaluator Of Evidence Not Simply An Expert Measurer
 Going to court is all about evidence and the evaluation of evidence. Expert measurers are
simply technicians. The professional must properly evaluate evidence and render a
professional opinion based on the evidence.
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Chapter 1
Duties & Responsibilities
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Not all Evidence is Good or Relevant Evidence
 The Courts will only hear relevant evidence. During the course of a survey, you’re likely to
run across both good (relevant) and bad (irrelevant) evidence.
24

Chapter 1
Duties & Responsibilities
Evidence Standards
 “Beyond a reasonable doubt” has been the GLO/BLM’s pronounced evidence standard for
lost and obliterated corners since at least the 1896 version of the “Circular on Restoration
of Lost or Obliterated Corners and Subdivision of Sections.”
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Chapter 1
Duties & Responsibilities
Evidence Standards
 In that circular, for the first time, the GLO defined an obliterated and a lost corner. An
obliterated corner is one where all visible evidence of the original corner is gone but
whose location has been “preserved beyond all question by acts of landowners.”
Similarly, a lost corner “is one whose position can not [sic] be determined, beyond
reasonable doubt.”
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Chapter 1
Duties & Responsibilities
Evidence Standards
 Interestingly and significant to our discussion, the circular contained a warning after
these definitions.
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Chapter 1
Duties & Responsibilities
“Surveyors who have been United States deputies should bear in mind that in their private
capacity they must act under somewhat different rules of law from those governing original
surveys, and should carefully distinguish between the provisions of the statute which guide
a Government deputy and those which apply to retracement of lines once surveyed. The
failure to observe this distinction has been prolific of erroneous work and injustice to
landowners.”
Circular on Restoration of Lost or Obliterated Corners and Subdivision of Sections. General
Land Office, Oct. 16, 1896.
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Chapter 1
Duties & Responsibilities
Evidence Standards
 Today, the BLM not only ignores this warning, they encourage surveyors within the
various PLSS states to go to their respective legislative bodies and incorporate the
Manual into state law for retracing property boundaries based on the PLSS.

29

Chapter 1
Duties & Responsibilities
Progress on the Manual: The Next BLM Manual Edition and Your State Laws: By Dennis
Mouland
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“Several states, mostly in the West, have formally adopted the 1973 manual by statute.
While there is wisdom in this to remind surveyors that the federal principles are what title is
based upon, there is a problem with this practice.”
August 2008, POB Point of Beginning.
30

Chapter 1
Duties & Responsibilities
Progress on the Manual: The Next BLM Manual Edition and Your State Laws: By Dennis
Mouland
“Citing the 1973 manual essentially limits the surveyor from using the next edition. It is
strongly recommended that these statutes be revised. Likewise, legislating a change to your
state statute to ‘2009’ will simply present a similar problem when a future edition comes
out.”
August 2008, POB Point of Beginning.
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Chapter 1
Duties & Responsibilities
Progress on the Manual: The Next BLM Manual Edition and Your State Laws: By Dennis
Mouland
“And what if BLM issued an addendum or other document due to some major court case in
the future? Would it be included in your statutory reach?”
August 2008, POB Point of Beginning.
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Chapter 1
Duties & Responsibilities
Evidence Standards
 The first observation to be made relative to Mouland’s article is that the Manual is not
instruction on retracement. It’s instruction on the original surveys of the public domain
land. That is, land that has not passed out of federal ownership. This means that no
private property rights have attached to anything that has been put in the ground.
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Chapter 1
Duties & Responsibilities
Evidence Standards
 The next observation, which is related to the first, is that adopting a set of instructions for
original surveys and force-fitting it to apply to retracement work is like trying to drive a
round peg into a square hole.
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Chapter 1
Duties & Responsibilities
Evidence Standards
 Finally, he’s encouraging surveyors to approach their legislatures and, if they haven’t
already, to incorporate “the applicable Manual of Surveying Instructions and its
supplements.” Where’s the warning from the 1896 circular to carefully distinguish
between the rules applicable to the government and private practice?

35

Chapter 1
Duties & Responsibilities
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Evidence Standards
 The problem with the evidence standard articulated in the Manual has been recognized
by the BLM for years and was one of the issues driving the “next edition” (so-called) of
the Manual. If the “beyond a reasonable doubt” standard for the recovery of an
obliterated corner could not be met, then the corner had to be considered lost and
proportionate measurements were to be utilized to establish a new corner location.
36

Chapter 1
Duties & Responsibilities
Evidence Standards
 One of the consequences of the “beyond reasonable doubt” standard is that corners
have been needlessly characterized as lost for a century because the standard was too
high to consider them obliterated. Proportionate measurements are then applied,
creating new corners and new boundary lines based on new measurements. The only
guaranteed result of proportionate measurement is that the original corner position will
never be obtained.
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Chapter 1
Duties & Responsibilities
Evidence Standards
 In attempting to “fix” the evidence problem, the 2009 Manual has now created a new
trouble relative to the evidence standards for corners. The Manual correctly articulates
that the evidence standard is “substantial evidence,” but as the Jacobsen and Downer case
explained, this standard is applied to the BLM, not to private practice land surveyors who
may find themselves in civil court.
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Chapter 1
Duties & Responsibilities
Evidence Standards
 The 2009 Manual has now applied the “substantial evidence” standard to existent
corners, obliterated corners and to lost corners. But there is no explanation in the
Manual or warning to private practice surveyors that these standards are not applicable
to them. See 2009 Manual at Sec. 6-11.

39

Chapter 1
Duties & Responsibilities
Evidence Standards
 The confusion has already found its way into mainstream thinking as witnessed by an
article that appeared in Point of Beginning (POB) magazine, in February of 2011:

40

Chapter 1
Duties & Responsibilities
“The modern surveying profession needs to understand more about the art of accepting
evidence of existing property boundary locations—corner locations not based wholly on
technology or mathematical calculations. A good place to start would be the 2009 BLM
Manual, particularly chapter six, which is directed toward the private surveyor. New
guidelines are established on dealing with the weight of evidence. The standard in the 1973
manual that evidence should be “beyond a reasonable doubt” has been changed to
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“substantial evidence.” … I believe these are changes we can live with since most of us have
practiced to this standard for years.
Denny, Milton, The Business Side: An Artist’s Interpretation of Double Monumentation,
February 2011, POB Point of Beginning.
41

Chapter 1
Duties & Responsibilities
Evidence Standards
 That article was followed by another in American Surveyor in July of 2011:
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Chapter 1
Duties & Responsibilities
“The standard of evidence used to determine if a PLSS corner is existent, obliterated, or lost
has been clarified. The definition of these three corner categories has been updated in the
new edition of the manual to reflect this clarification. The 2009 Edition explains the new
standard of evidence that must be met to categorize a [corner] as existent or obliterated.
This standard has been clarified as “substantial evidence.”
Blake, Landon, Changes to the 2009 Manual of Surveying Instructions, July 2011, American
Surveyor Magazine.
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Chapter 1
Duties & Responsibilities
Evidence Standards
 The bottom line on evidence standards, at least in the PLSS context, is that in a civil
lawsuit, which is where boundary disputes end up when the parties go to state court, the
winner is the party who proves their case by a preponderance of the evidence that leads
to proof of the matter. This is the civil standard.
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Chapter 1
Duties & Responsibilities
Fed. Rules of Evidence
Rule 801. Definitions
The following definitions apply under this article:
(a)Statement. A "statement" is (1) an oral or written assertion or (2) nonverbal conduct of a
person, if it is intended by the person as an assertion.
(b) Declarant. A "declarant" is a person who makes a statement.
(c) Hearsay. "Hearsay" is a statement, other than one made by the declarant while testifying
at the trial or hearing, offered in evidence to prove the truth of the matter asserted.
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Chapter 1
Duties & Responsibilities
Fed. Rules of Evidence
Rule 802. Hearsay Rule
Hearsay is not admissible except as provided by these rules or by other rules prescribed by
the Supreme Court pursuant to statutory authority or by Act of Congress.

46

Chapter 1
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Duties & Responsibilities
Can “Old-Timer”
(in the present day) testify as to where George Washington set the corner in 1748?
47

Chapter 1
Duties & Responsibilities
Fed. Rules of Evidence
Rule 803. Hearsay Exceptions; Availability of Declarant Immaterial.
The following are not excluded by the hearsay rule, even though the declarant is available
as a witness:
(20) Reputation concerning boundaries or general history. Reputation in a community,
arising before the controversy, as to boundaries of or customs affecting lands in the
community, and reputation as to events of general history important to the community or
State or nation in which located.

48

U.S. v. Citko
United States District Court
517 F.Supp. 233
June 10,. 1981
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Chapter 1
Duties & Responsibilities
Be an Expert Evaluator of Evidence Not Simply an Expert Measurer
 The boundary survey must be an expert evaluator of evidence. Measurements are simply
one piece of evidence that must be evaluated along with all of the other evidence.

50

Chapter 1
Duties & Responsibilities
Standard of Care
“It is the duty of a land surveyor in his (her) profession to use that degree of knowledge,
skill, and care ordinarily possessed and used by members of that profession, and to perform
any service undertaken as a land surveyor, in a manner that a reasonably prudent land
surveyor would use under the same or similar circumstance.”
Alabama Pattern Jury Instructions, Sec. 25.20, Malpractice, Non-Medical Professionals.

51

Chapter 1
Duties & Responsibilities
Standard of Care
“Surveyors are not insurers of the correctness of their findings but may be held liable for
damages caused by breach of their duty to perform a survey with the care, skill, knowledge
and diligence expected of a professional surveyor.”
Highland Lakes v. Nicastro, 966 A.2d 1102 (N.J.Super.A.D. 2009).

52

Chapter 1
Duties & Responsibilities
Standard of Care
“When a surveyor is employed professionally by a private party, he is expected to exercise
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the degree of care that would be exercised under the same or similar circumstances by a
skilled surveyor of ordinary prudence. For failure to exercise such care, he can be held liable
in damages, to the extent of the injury to the employer.”
Clark, Frank Emerson, Fundamentals of Law for Surveyors, 1939, International Textbook
Company, Scranton, Penn. at 1.
53

GRAVES v. DOWNEY
Supreme Judicial Court of Maine
885 A.2d 779
November 22, 2005
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Chapter 1
Duties & Responsibilities
You are Responsible for the “Ultimate Issue” in the Case
 The “Ultimate Issue” in any boundary dispute case is the “property” boundary between
the disputing parties. No other line really matters.

55

Chapter 1
Duties & Responsibilities
Federal Rules of Evidence
Rule 704.
Opinion on Ultimate Issue. (a) Except as provided in subdivision (b), testimony in the form of
an opinion or inference otherwise admissible is not objectionable because it embraces an
ultimate issue to be decided by the trier of fact.

56

Chapter 1
Duties & Responsibilities
TENNESSEE RULES OF EVIDENCE
Article 7. OPINIONS AND EXPERT TESTIMONY
Rule 704. Opinion on Ultimate Issue
Testimony in the form of an opinion or inference otherwise admissible is not objectionable
because it embraces an ultimate issue to be decided by the trier of fact.

57

Chapter 1
Duties & Responsibilities
“In all courts, evidence is the purview of the jury (or judge as ‘trier of the facts’ if there is no
jury); the law is always in the purview of the court. A Georgia decision permitted the
surveyor to testify as to his opinion on the ultimate issue of the case without invading the
province of the jury, so long as the subject matter was an appropriate one for opinion
evidence. This is quite unusual. North Carolina still retains the majority approach in that the
expert land surveyor cannot give an opinion as to where a true boundary line is located, for
that decision is the ultimate fact in issue to be determined by the jury from the evidence
presented during the trial.”
Robillard, Walter G., Lane J. Bouman and Hon. Robert Shelton, Clark on Surveying and
Boundaries, Seventh Edition at 49.

58

Chapter 1

11 of 55

Duties & Responsibilities
“Rule 704, provides that opinion testimony ‘is not objectionable because it embraces an
ultimate issue to be decided by the trier of fact.’ This rule abrogates the doctrine that opinion
testimony should be excluded for the reason that it goes to the ultimate issue which should
be decided by the trier of fact.”
Green Hi-Win Farm, Inc. v. Neal, S.E.2d 614, 616, 617 (N.C.App. 1986).
59

Chapter 1
Duties & Responsibilities
“No witness can give opinions on the ultimate fact that is being tried. Permitting an expert to
tell the members of the jury what they must decide is usurping their exclusive rights. … The
surveyor is more or less limited in the responses to the questions asked.”
Robillard, Walter G. and Donald A. Wilson. Evidence and Procedures for Boundary Location,
Fifth Edition at 509-510.

60

Chapter 1
Duties & Responsibilities
“A Mississippi court ruled on the question of whether the surveyor could be asked, ‘Where is
the true line?’ The court replied: ‘This is not a matter about which they could give their
opinion.’”
Robillard, Walter G. and Donald A. Wilson. Evidence and Procedures for Boundary Location,
Fifth Edition at 509-510. According to the endnotes, quoting from the case of Gichner v.
Antonio Title Co., 410 F.2d 238 (Miss.1969).

61

Chapter 1
Duties & Responsibilities
Mississippi Rules of Evidence
Rule 704. Opinion on ultimate issue.
Testimony in the form of an opinion or inference otherwise admissible is not objectionable
because it embraces an ultimate issue to be decided by the trier of fact.

62

Chapter 1
Duties & Responsibilities
Mississippi Rules of Evidence
Commentary to Rule 704.
Rule 704 abolishes the “ultimate issue rule” which existed in pre-rule Mississippi practice.
The ultimate issue rule was often unnecessarily restrictive and generally difficult to apply.
More often than not the invocation of the rule served to deprive the trier of fact of useful
information. Rule 704 clarifies much of the confusion over the ultimate issue rule. An
opinion is no longer objectionable solely on grounds that it ‘invades the province of the
jury.’

63

Chapter 1
Duties & Responsibilities

12 of 55

Mississippi Rules of Evidence
Commentary to Rule 704.
The abolition of the ultimate issue rule does not result in the admission of all opinions. It is
an absolute requirement under Rules 701 and 702 that opinions must be helpful to a
determination of the case before they are admissible. Furthermore, under Rule 403 evidence
is excluded which wastes time.
64

Chapter 1
Duties & Responsibilities
The Ultimate Issue
“The purpose of the surveys in this boundary dispute is to locate accurately the boundary
between the plaintiff's and defendants' property.”
Andrews v. Barton, 974 So.2d 1144 (Fla.App.2008).

65

Chapter 1
Duties & Responsibilities
Ethics
“The surveyor does have moral obligations to the public and among them is the duty to
never subtract from the rights of adjoiners. Every boundary survey for a client establishes
the boundary of an adjoiner.”
Brown, Curtis M., The Professional Status of Land Surveyors, 1961, “Surveying and Mapping,”
Vol. XXI, No. 1, at 63-71.
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Chapter 1
Duties & Responsibilities
Ethics
“When a surveyor is employed to establish the position of a point or line in which two or
more persons are interested he should act as an honorable, unprejudiced party and seek to
find the true position, regardless of consequences.”
Clark, Frank Emerson, Fundamentals of Law for Surveyors, 1939, International Textbook
Company, Scranton, Penn. at 1.

67

Chapter 1
Duties & Responsibilities
Ethics
“It is therefore of the utmost importance that the surveyor should act in the same manner
as does a judge on the bench rather than as a partisan employee of one of the persons
concerned. By performing his duties in this way, the surveyor makes friends and also gains
the reputation of being just.”
Clark, Frank Emerson, Fundamentals of Law for Surveyors, 1939, International Textbook
Company, Scranton, Penn. at 1.

68

Chapter 1
Duties & Responsibilities
Ethics
“Ethics are often unenforceable. True professional stature arises from obedience to the
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unenforceable.”
Brown, Curtis M., The Professional Status of Land Surveyors, 1961, “Surveying and Mapping,”
Vol. XXI, No. 1, at 63-71.
69
70

Chapter 1
Duties & Responsibilities
I pledge:
 To give the utmost of performance;
 To participate in none but honest enterprise;
 To live and work according to the laws of humankind and the highest standards of
professional conduct;
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Watts v. Shannon and Leggins
Tennessee Court of Appeals
2005 Tenn.App. LEXIS 403
July 11, 2005

72

Chapter 2
Following in the Footsteps
The Pincushion Effect

73

Chapter 2
Following in the Footsteps
You are Either and Original Surveyor or a Following Surveyor
 If we truly understood this concept there would be no pincushion corners.
 Who is the is the original surveyor?
 What does “following in the footsteps” mean?

74

KNERR v. MAULDIN
Court Of Appeal Of California, Second Appellate District, Division Six
2006 Cal. App. Unpub. LEXIS 6749
August 2, 2006

75

From the CLSA Amicus Brief
The Superior Court sought to determine the location of the boundary in question by
assessing which testimony was "more credible." Although it paid lip service to the concept
of "following in the footsteps" of the original surveyor--being one Mr. Davy who, in 1926,
surveyed the boundary of Chatsworth Lake View Annex and created the protracted lots
within--it does not appear to have understood how that is done.

76

From the CLSA Amicus Brief
The Superior Court refused to recognize the importance of actually retracing the original
surveyor's 1926 work, instead accepting the boundary location of respondent's surveyor,
South Bay Engineering…. If this Court adopts the Superior Court's approach to determining
boundaries, property rights will rest on witness credibility assessments at trial, instead of on

14 of 55

proper survey procedure and boundary control, and the quest for evidence of the original
surveyor's work.
77

From the CLSA Amicus Brief
The advance of technology has allowed for the increase in precision and reliability of
locating evidence with ever-increasing efficiency. It must be made clear that simply locating
or collecting evidence is not boundary surveying. Evaluation and interpretation of the
collected evidence is what constitutes boundary surveying. It is possible to locate a
boundary in the wrong location with a high degree of precision.

78

From the CLSA Amicus Brief
Primary Authorities Cited in the CLSA Brief:
De Escobar v. Isom (1952) 112 Cal.App.2d 172, quoting Diehl v. Zanger, 39 Mich 601 (1878).
Bullard v. Kempff (1897) 119 Cal. 9, 15 quoting Diehl, supra.

79

From Diehl v. Zanger
“The plaintiffs in error submitted evidence conducing to show, among other things, that lots
thirty-nine and forty, as well as other contiguous lots in the subdivision, had for twenty
years and upwards been identified and defined in their position and extent upon the
ground by buildings, fences and harmonious occupancy, and that at the very time of the
grant to defendants in error the physical evidences of recognized and long admitted
bounds which plaintiffs in error contend for, were visible and apparent to everybody.”
Diehl v. Zanger, 1878 Mich.LEXIS 375 (Mich.1878). Opinion by Cooley

80

From Diehl v. Zanger
“There was no conflicting evidence in regard to these facts. They were not disputed, and
there is no evidence that the practical locations and proprietary and possessory
recognitions ever deviated until after the remarkable results of the late survey.”
Diehl v. Zanger, 1878 Mich.LEXIS 375 (Mich.1878). Opinion by Cooley

81

From Diehl v. Zanger
“This litigation grows out of a new survey recently made by the city surveyor. This officer
after searching for the original stakes and finding none, has proceeded to take
measurements according to the original plat, and to drive stakes of his own. According to
this survey the practical location of the whole plat is wrong, and all the lines should be
moved between four and five feet to the east.”
Diehl v. Zanger, 1878 Mich.LEXIS 375 (Mich.1878). Opinion by Cooley

82

From Diehl v. Zanger
“Nothing is better understood than that few of our early plats will stand the test of a careful
and accurate survey without disclosing errors. This is as true of the government surveys as
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of any others, and if all the lines were now subject to correction on new surveys, the
confusion of lines and titles that would follow would cause consternation in many
communities.”
Diehl v. Zanger, 1878 Mich.LEXIS 375 (Mich.1878). Opinion by Cooley
83

From Diehl v. Zanger
“Indeed the mischiefs that must follow would be simply incalculable, and the visitation of
the surveyor might well be set down as a great public calamity.”
Diehl v. Zanger, 1878 Mich.LEXIS 375 (Mich.1878). Opinion by Cooley

84

From Diehl v. Zanger
“The surveyor has mistaken entirely the point to which his attention should have been
directed. The question is not how an entirely accurate survey would locate these lots, but
how the original stakes located them.”
Diehl v. Zanger, 1878 Mich.LEXIS 375 (Mich.1878). Opinion by Cooley

85

From Diehl v. Zanger
“No rule in real estate law is more inflexible than that monuments control course and
distance—a rule that we have frequent occasion to apply in the case of public surveys,
where its propriety, justice and necessity are never questioned.”
Diehl v. Zanger, 1878 Mich.LEXIS 375 (Mich.1878). Opinion by Cooley

86

California Law
“Where, as here, there is an established interior monument near the lots being surveyed, it
is that monument that should be used. (See, e.g., State of California v. Thompson (1971) 22
Cal. App. 3d 368, 379, 99 Cal. Rptr. 594 [“Although respondent contends that [appellant's
surveyor] ought to have commenced his survey from the east in order to literally ‘follow in
the footsteps’ of [the original surveyor], this argument is without merit. A survey from the
nearest established corner is least liable to error.”
Knerr v. Mauldin, 2006 Cal.App.Unpub. LEXIS 6749 (Cal.App.2006).

87

California Law
“If the position of the line always remained to be ascertained by measurement alone, the
result would be that it would not be a fixed boundary, but would be subject to change with
every new measurement. Such uncertainty and instability in the title to land would be
intolerable.”
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Young v. Blakeman, 95 P. 888 (Cal.1908).
88

California Law
“As we view the case, however, the sole and only question for determination, in so far as the
rights of plaintiffs (who are respondents here) are concerned, is whether the description
contained in this deed, corrected as above stated, embraces the parcel of land in dispute.
The deed, in so far as it purports to describe the tract of land conveyed by the city to Bonilla
is free from ambiguity or uncertainty.”
Hunt v. Barker, 151 P. 165 (Cal.App.1915).

89

California Law
“If in running the lines as called for upon the ground it should appear that the calls of
distance and course are in fact inconsistent with natural monuments called for, then such
calls as to distance and course must, under the well-recognized rule, yield to the latter,
provided the location of such monuments can be found.”
Hunt v. Barker, 151 P. 165 (Cal.App.1915).

90

California Law
“And the same is true with reference to natural boundaries, since they, as well as
monuments, control calls of courses and distances in conflict therewith. Bland v. Smith (Tex.
Civ. App.) 26 S.W. 773; Stoll v. Beecher, 94 Cal. 1,29 P. 332; Kimball v. McKee, 149 Cal. 435, 86
P. 1089; 4 Am. & Eng. Encyc. Law, p. 765.”
Hunt v. Barker, 151 P. 165 (Cal.App.1915).

91

Chapter 3
Deeds, Descriptions and Intent
The Pincushion Effect

92

Chapter 3
Deeds, Descriptions and Intent
“It is a fundamental precept of property law that courts should construe instruments so as
to give effect to the intent of the parties. Yet, any court undertaking the dissection of such
an instrument in order to ascertain the intent of the parties is faced with a task which, by its
very nature, is plagued with the difficulties and uncertainties that necessarily accompany
any probe into mental processes.”
Brashier v. Burkett, 350 So.2d 309, 311 (Ala. 1977).

93

Chapter 3
Deeds, Descriptions and Intent
“Fortunately, however, the burden placed on the courts in scrutinizing deeds is facilitated by
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a body of judicially and legislatively created guidelines for the construction of deeds
conveying property.”
Brashier v. Burkett, 350 So.2d 309, 311 (Ala. 1977).
94

Chapter 3
Deeds, Descriptions and Intent
“Initially, the court should seek to ascertain the intention of the parties by looking to the
entire instrument. The court should be careful to try to give meaning to every clause and
provision of the instrument. Second, the court should look to the factual situation and the
circumstances existing at the time the instrument was created. Finally, the court may look to
the subsequent acts of the parties to determine the correct construction of the instrument.”
Brashier v. Burkett, 350 So.2d 309, 311 (Ala. 1977).

95

Chapter 3
Deeds, Descriptions and Intent
What was Conveyed?

96

FIRST NATIONAL BANK OF OREGON v. TOWNSEND
Oregon Court of Appeals
555 P.2d 477
October 25, 1976

97

ELTON v. DAVIS
Court Of Appeal Of Missouri,
Western District
123 S.W.3d 205
October 14, 2003

98

RULES OF CONSTRUCTION
OREGON REVISED STATUTES
TITLE 10. PROPERTY RIGHTS AND TRANSACTIONS
CHAPTER 93. CONVEYANCING AND RECORDING
DESCRIPTIONS, INCLUDING THE OREGON COORDINATE SYSTEM
ORS § 93.310 (2006)
93.310. Rules for construing description of real property.
The following are the rules for construing the descriptive part of a conveyance of real
property, when the construction is doubtful, and there are no other sufficient circumstances
to determine it:

99

RULES OF CONSTRUCTION
(1)Where there are certain definite and ascertained particulars in the description, the
addition of others, which are indefinite, unknown or false, does not frustrate the
conveyance, but it is to be construed by such particulars, if they constitute a sufficient
description to ascertain its application.
(2) When permanent and visible or ascertained boundaries or monuments are inconsistent
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with the measurement, either of lines, angles or surfaces, the boundaries or monuments
are paramount.
(3) Between different measurements which are inconsistent with each other, that of angles is
paramount to that of surfaces, and that of lines paramount to both.
100

RULES OF CONSTRUCTION
(4) When a road or stream of water not navigable is the boundary, the rights of the grantor
to the middle of the road, or the thread of the stream, are included in the conveyance,
except where the road or bed of the stream is held under another title.
(5) When tidewater is the boundary, the rights of the grantor to low watermark are included
in the conveyance, and also the right of this state between high and low watermark.
(6) When the description refers to a map, and that reference is inconsistent with other
particulars, it controls them, if it appears that the parties acted with reference to the map;
otherwise the map is subordinate to other definite and ascertained particulars.
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ANDREWS v. BARTON
Florida Court of Appeals
2008 Fla. App. LEXIS 1836
February 13, 2008

102

Chapter 3
Deeds, Descriptions and Intent
Apportionment/Proration
“Apportionment is an equitable remedy which depends upon the principle that he who
would have equity must do equity. The equitable doctrine of apportionment is applicable only
in the absence of facts showing that equity does not require the application of a different rule.”
Hillside Cotton Mills v. Bartley, 119 S.E. 404, 409 (Ga.1923).

103

Chapter 3
Deeds, Descriptions and Intent
Apportionment/Proration
“The plaintiff's surveyor testified that he had measured the entirety of Block 54 and found a
discrepancy between the actual measurements of the land versus the land as shown on the
plat. The surveyor’s solution to this was to say that all of the lots in Block 54 would have to
be reduced in width by 2.3 feet. The plaintiff’s surveyor took that position even though
there had been no proceeding to replat the block and even though the westerly property
owners in Block 54 were not parties to this litigation.”
Andrews v. Barton, 974 So.2d 1144, 1147 (Fla.App.2008).

104

Chapter 3
Deeds, Descriptions and Intent
Apportionment/Proration
“The law is well established that where a tract of land is subdivided into lots, title to which
becomes vested in different persons, and the actual aggregate dimensions of such lots are
either less or more than the aggregate dimensions called for in the plat, the deficiency or
excess is borne by all the lots in proportion to their areas as indicated by the plat. This is the
so-called apportionment rule and its application necessarily requires the changing of the
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boundaries of all of the lots in the block to apportion the shortage or excess to each,
thereby unsettling all lot lines.”
Evers v. Watkins, 390 N.E.2d 612 (Ill.App.1979).
105

Chapter 3
Deeds, Descriptions and Intent
Apportionment/Proration
“As the application of this rule affects all lots, relief cannot be provided until all interested
and necessary parties are joined in one action.”
Evers v. Watkins, 390 N.E.2d 612 (Ill.App.1979).
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Chapter 3
Deeds, Descriptions and Intent
Apportionment/Proration
“When a resurvey is made of sections, quarter-sections, etc., originally established by United
States Government Survey, the aim of the resurvey must be to retrace and relocate the lines
and corners of the original survey. Double-proportionate measurement is a standard
surveying procedure when corners marking section boundaries are lost. But it is proper
surveying techniques not to use the proportional measurement system until all efforts at
finding the location of an obliterated monument by collateral evidence have failed.”
Romain v. Stale, 2005 Minn.App.Unpub. LEXIS 118, 7, 11 (Minn.App.2005).
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Chapter 3
Deeds, Descriptions and Intent
Apportionment/Proration
“In this respect a surveyor cannot totally disregard a long established and maintained
boundary fence. Proper surveying techniques require that before using the proportional
measurement system, all efforts at finding the location of an obliterated monument by
collateral evidence must be exhausted.”
Romain v. Stale, 2005 Minn.App.Unpub. LEXIS 118, 7, 11 (Minn.App.2005).
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Chapter 3
Deeds, Descriptions and Intent
“When land has once been conveyed with reference to stakes and monuments which were
fixed and in place at the time of such conveyance, the conveyance cannot be afterwards
defeated by a new survey which shows that the stakes and monuments as originally set
were not as a matter of fact in their true places. A contrary rule would upset titles and make
all conveyances more or less uncertain.”
Beall v. Weir, 109 P. 133 (Cal.App.1909).

109

Chapter 3
Deeds, Descriptions and Intent
“However, we believe the legal principle, which is determinative of the controversy, to be
that where adjoining owners take conveyances from a common grantor which describe the
premises conveyed by lot numbers, but such grantees have purchased with reference to a
boundary line then marked on the ground, such location of the boundary line so
established by the common grantor is binding upon the original grantees and all persons
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claiming under them, irrespective of the length of time which has elapsed thereafter.”
Thiel v. Damrau, 66 N.W.2d 747 (Wisc.1954).
110

Chapter 4
Property Rights & Title to Property
The Pincushion Effect

111

Chapter 4
Property Rights & Title to Property
What is Equity?
“Black’s defines equity as: ‘Justice administered according to fairness as contrasted with the
strictly formulated rules of common law.’”
Lucas, Jeffery N., The Pincushion Effect, 2011 Lucas & Company, LLC, Birmingham, Alabama,
at 107.
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Chapter 4
Property Rights & Title to Property
Maxims of Equity:
 One Who Seeks Equity Must Do Equity.
 One Who Comes Into Equity Must Come with Clean Hands.
 Equity Aids the Vigilant, Not Those Who Slumber on Their Rights.
 Equity Delights to Do Justice and Not by Halves.
 Equity Regards as Done That which Ought to Be Done.
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Chapter 4
Property Rights & Title to Property
Maxims of Equity:
 Equity Regards Substance Rather than Form.
 Between Equal Equities the Law Will Prevail.
 Between Equal Equities the First in Order of Time Shall Prevail.
 Equity Abhors a Forfeiture.
 Equity will not Aid a Volunteer.

114

Chapter 4
Property Rights & Title to Property
Statute of Frauds
“In order for a conveyance of real property and the associated rights to take place, it must
be in compliance with the statute of frauds. The Statute of Frauds is the common
designation of a very celebrated English statute (29 Car. II, c. 3) passed in 1677, which has
been adopted, in a more or less modified form, in nearly all of the United States.
Lucas, Jeffery N., The Pincushion Effect, 2011 Lucas & Company, LLC, Birmingham, Alabama,
at 110.

115

Chapter 4
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Property Rights & Title to Property
Statute of Frauds
“Practically all existing statute of frauds provisions in the various jurisdictions are based
upon Section 4 of the English statute of 1677, with very little change in the language of that
statute. In the 300 years since that statute was adopted, such heavy accretion of case law
has developed that the matter of interpretation of the statute has become essentially a
common law matter.”
Rabin, Edward H., Roberta Rosenthal Kwall and Jeffrey L. Kwall, Fundamentals of Modern
Property Law, Fourth Edition, 2000, Foundation Press, New York, New York, at 859.
116

Chapter 4
Property Rights & Title to Property
Race Statutes
“Only North Carolina and Louisiana have a generally applicable race type statute. The race
type statute simply provides that the first to the courthouse to record her deed will have the
only enforceable deed, ‘notice’ is immaterial.”
Lucas, Jeffery N., The Pincushion Effect, 2011 Lucas & Company, LLC, Birmingham, Alabama,
at 112.

117

Chapter 4
Property Rights & Title to Property
Notice Statutes
“Under a pure notice statute, it is immaterial who wins the race to the courthouse to record.
A second grantee who takes without notice of the existence of a previous grant will prevail
provided he meets the other requirements of the particular statute.”
Lucas, Jeffery N., The Pincushion Effect, 2011 Lucas & Company, LLC, Birmingham, Alabama,
at 112.

118

Chapter 4
Property Rights & Title to Property
Race-Notice Statutes
“About half the states have notice-race statutes. These statutes require that the second
grantee must do two things in order to prevail over the first grantee: (1) record before the
first grantee (win the ‘race’ to record), (2) purchase without notice of the first grantee’s
claim.”
Lucas, Jeffery N., The Pincushion Effect, 2011 Lucas & Company, LLC, Birmingham, Alabama,
at 113.

119

Chapter 4
Property Rights & Title to Property
Actual and Constructive Notice
“Generally speaking, there are two ‘types’ of notice and both types go by at least two
different names. There is ‘record’ or ‘constructive’ notice and there is ‘off-record’ or ‘actual’
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notice.”
Lucas, Jeffery N., The Pincushion Effect, 2011 Lucas & Company, LLC, Birmingham, Alabama,
at 113.
120

Chapter 4
Property Rights & Title to Property
Actual and Constructive Notice
“The recording statutes most often do not distinguish between the two types of notice.
However, the bare term ‘notice’ includes off-record notice as well as record notice.”
Lucas, Jeffery N., The Pincushion Effect, 2011 Lucas & Company, LLC, Birmingham, Alabama,
at 113.
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Chapter 4
Property Rights & Title to Property
Real Property Title
 Title by Operation of Law and Equity
 Record Title
 Marketable Title
 Insurable Title

122

Chapter 5
Boundary Establishment
The Pincushion Effect

123

Chapter 5
Boundary Establishment
Surveying Property
 As an introductory matter, it should be understood that the boundary surveyor’s primary
function is surveying property boundaries.

124

Chapter 5
Boundary Establishment
“The Surveyor in the field has no opportunity to consult authorities, to counsel with others,
or hold under advisement for subsequent adjudication. He must think and act for himself,
and that quickly and firmly. In the discharge of his duties he combines the three-fold
character of attorney, jury and judge. Of attorney, in bringing out and collecting the
evidence; of jury, in determining the facts from the evidence; and of judge, in applying the
law to the facts so ascertained.
Enos, A.Z., The Early Surveyors and Surveying in Illinois, 1891, Springfield Printing Company,
Springfield, Illinois at 7.
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Chapter 5
Boundary Establishment
“I have been led to adopt in my own work the ‘Principle of Cumulative Evidence.’ It seems
that, either rightly or wrongly, it is incumbent on the surveyor to collect all the evidence in
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each case and to carry his work along the lines of the preponderance of probability.”
Mulford, A.C., Boundaries and Landmarks, D.Van Nostrand Co., New York, 1912, at 42-43.
126

Chapter 5
Boundary Establishment
“In nearly all cases, while some of the data are either ambiguous or even conflicting, there is
usually a large preponderance of evidence which point more or less clearly to one solution of
the problem, and my own experience, containing some few examples, leads me to believe
that this generally indicated solution is probably the right one.”
Mulford, A.C., Boundaries and Landmarks, D.Van Nostrand Co., New York, 1912, at Page 42
and 43.
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Chapter 5
Boundary Establishment
“I have generally found that this line of reasoning appeals pretty strongly to all parties
interested and that there is general willingness to abide by a decision so reached. The fact
that you have been willing to collect all data possible and hear all side of the case begets
confidence, and the rest is largely a matter of common sense.”
Mulford, A.C., Boundaries and Landmarks, D.Van Nostrand Co., New York, 1912, at Page 42
and 43.
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Chapter 5
Boundary Establishment
“If, however, the evidence for and against re-locating an old line in a certain place is pretty
evenly divided, it is my belief that a conference of all parties interested should be arranged
with a view to establish a line by agreement, as a sure and safe way of preserving the peace
and fixing the boundary for years to come.”
Mulford, A.C., Boundaries and Landmarks, D.Van Nostrand Co., New York, 1912, at Page 42
and 43.
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Chapter 5
Boundary Establishment
“In an old settled country, the principal work of the surveyor is to retrace old boundary
lines, find old corners, and relocate them when lost. In performing this duty, he exercises, to
a certain extent, judicial functions. He usually takes the place of both judge and jury, and
acting as arbiter between adjoining proprietors, decides both the law and the facts in regard
to their boundary lines.”
Hodgman, F., M.S., C.E., A Manual of Land Surveying, The F. Hodgman Co., Climax, Mich.
1913, at Page 289.

130

Chapter 5
Boundary Establishment
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“He does this not because of any right or authority he may possess, but because the
interested parties voluntarily submit their differences to him as an expert in such matters,
preferring to abide by his decisions rather than go to law about it.”
Hodgman, F., M.S., C.E., A Manual of Land Surveying, The F. Hodgman Co., Climax, Mich.
1913, at Page 289.
131

Chapter 5
Boundary Establishment
“One court ruling states: ‘This court has frequently passed on the questions of boundaries,
and, as has been frequently cited “these settlements of boundaries are common, beneficial,
approved, and encouraged by the courts, and ought not to be disturbed, though it was
afterwards shown that they had been erroneously settled. Convenience, policy, necessity,
justice, all unite in favor of such settlement.” [Citation to case not given.]
Rubey, Harry, George Edward Lommel and Marion Wesley Todd, Engineering Surveys, 1940,
The MacMillan Company, New York at 204.
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Chapter 5
Boundary Establishment
While a large majority of cases passed upon in this State present questions of acquiescence,
partition, compromise, and arbitration, still agreements of a recent date, where there is
doubt, and whether the parties are right or wrong in their belief that the line established
and agreed upon as the boundary of their land was precisely as it should be, have been
encouraged, favored, and upheld in a number of cases.’” [Citation to case not given.]
Rubey, Harry, George Edward Lommel and Marion Wesley Todd, Engineering Surveys, 1940,
The MacMillan Company, New York at 204.
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Chapter 5
Boundary Establishment
“When a surveyor is employed to establish the position of a point or line in which two or
more persons are interested he should act as an honorable, unprejudiced party and seek to
find the true position, regardless of consequences. … It is therefore of the utmost
importance that the surveyor should act in the same manner as does a judge on the bench
rather than as a partisan employee of one of the persons concerned. By performing his duties
in this way, the surveyor makes friends and also gains the reputation of being just.”
Clark, Frank Emerson, Fundamentals of Law for Surveyors, 1939, International Textbook
Company, Scranton, Penn. at 1.
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Chapter 5
Boundary Establishment
“Every surveyor’s authority is derived from his ability, his reputation, and the respect in
which he is held. He has no judicial authority. Neither client nor adjoiner is bound by his
survey, although both may accept it. A surveyor frequently helps settle boundary disputes by
acting as a middleman between adjoiners. When a Court orders a survey, the Court decides
where the line is to be.”
Sipe, Henry F., Compass Land Surveying, Henry Sipe, Elkins, West Virginia, 1965, at Page 37.
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135

Chapter 5
Boundary Establishment
“The surveyor analyzes the evidence, and decides, on the basis of laws of surveys and court
decisions, what weight is to be given to each fact, and how this will guide the resurvey. These
decisions are subject to revision as new evidence is discovered. Most disagreements
between surveyors arise from failure to find all available evidence.”
Sipe, Henry F., Compass Land Surveying, Henry Sipe, Elkins, West Virginia, 1965, at Page
115.
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Chapter 5
Boundary Establishment
“The surveyor is supposed to make his survey in such a manner that a court will uphold his
judgments and actions. This means he must place the Boundary Line between abutting
owners in exactly the same place whether he is paid by owner “A” or owner “B.” In this sense
a surveyor is actually a court. A court which doesn’t know the law in its own field is an utter
futility.”
Tillotson, Ira M., Legal Principles of Property Boundary Location on the Ground in the Public
Land Survey States, Ira Tillotson, Missoula, Montana, 1973, at Page 1.
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Chapter 5
Boundary Establishment
 Even Brown recanted from his earlier position in his later years.
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Chapter 5
Boundary Establishment
“In my early writings, I generally advocated that surveyors should locate land boundaries in
accordance with a written deed; all conveyances based upon unwritten rights should be
referred to attorneys for resolution. Within recent years, there have been cases, one in
particular, wherein surveyors have been held liable for failure to react to a change in
ownership created by prolonged possession….”
Brown, Curtis M., “Land Surveyor’s Liability to Unwritten Rights,” 1979. Reprinted in “State
Manual, Surveying Society of Georgia,” 2000.

139

Chapter 5
Boundary Establishment
“Can a surveyor monument the lines of ownership obtained by unwritten means? To my
knowledge absolutely nothing in the law prevents him from doing so. Clearly from my
conversations with attorneys, this is not the unauthorized practice of law. If the surveyor
chooses to claim that a possessory right has ripened into a fee title, he is certainly
privileged to do so. The real question is What should he do?” [Emphasis in original].
Brown, Curtis M., “Land Surveyor’s Liability to Unwritten Rights,” 1979. Reprinted in “State
Manual, Surveying Society of Georgia,” 2000.
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140

Chapter 5
Boundary Establishment
 What do the lawyers think we are doing?

141

Chapter 5
Boundary Establishment
“The surveyor, having made an evaluation of the evidence, forms an opinion as to where he
believes the lines would be located if fully adjudicated in a court of law. The typical modern
day surveyor sees himself as an expert evaluator of evidence. …”
Williams & Onsrud, “What Every Lawyer Should Know about Title Surveys,” Reprinted in
“Land Surveys, A Guide for Lawyers,” Real Property and Trust Law Section American Bar
Association, 1986.

142

Chapter 5
Boundary Establishment
“He strives to arrive at the same opinion of boundary location regardless of whether he was
hired by his client or his client’s next door neighbor. The surveyor’s opinion is founded on
experience and applicable legal precedents. Unlike the attorney, the surveyor does not see
himself primarily as an advocate for his client. …”
Williams & Onsrud, “What Every Lawyer Should Know about Title Surveys,” Reprinted in
“Land Surveys, A Guide for Lawyers,” Real Property and Trust Law Section American Bar
Association, 1986.

143

Chapter 5
Boundary Establishment
“Merely locating the lines described in a deed on the ground is not adequate for establishing
the physical limits of a property ownership. …”
Williams & Onsrud, “What Every Lawyer Should Know about Title Surveys,” Reprinted in
“Land Surveys, A Guide for Lawyers,” Real Property and Trust Law Section American Bar
Association, 1986.
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Chapter 5
Boundary Establishment
“A surveyor is guided by legal principles in his evaluation of the evidence for a boundary
line location. One such principle is the presumed priority of conflicting title elements that
determine boundary line location. … The resolution of conflicts between written and
unwritten rights is one of the most difficult problems for both surveyors and lawyers. …”
Williams & Onsrud, “What Every Lawyer Should Know about Title Surveys,” Reprinted in
“Land Surveys, A Guide for Lawyers,” Real Property and Trust Law Section American Bar
Association, 1986.
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Chapter 5
Boundary Establishment
“If the surveyor’s evaluation of the evidence…is eventually upheld in a court of law, it is
because the surveyor has arrived at a comprehensive and well-reasoned answer rather than
because he has arrived at the theoretically correct answer. Again, there are no ‘true’ answers
waiting to be discovered; only well-reasoned answers.”
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Williams & Onsrud, “What Every Lawyer Should Know about Title Surveys,” Reprinted in
“Land Surveys, A Guide for Lawyers,” Real Property and Trust Law Section American Bar
Association, 1986.
146

Chapter 5
Boundary Establishment
 What are we supposed to be doing?

147

2011 MINIMUM STANDARDS
Sec. 1. Purpose - For a survey of real property, and the plat, map or record of such survey, to
be acceptable to a title insurance company for the purpose of insuring title to said real
property free and clear of survey matters certain specific and pertinent information must be
presented for the distinct and clear understanding between the insured, the client, the title
company, the lender, and the surveyor professionally responsible for the survey.
2011 Minimum Standard Detail Requirements for ALTA/ACSM Land Title Surveys, Sec. 1, Para.
2. Effective Date of Feb. 23, 2011.
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2011 MINIMUM STANDARDS
Sec. 1. Purpose - In order to meet such needs, clients, insurers, insureds, and lenders are
entitled to rely on surveyors to conduct surveys and prepare associated plats and maps that
are of a professional quality and appropriately uniform, complete and accurate.
2011 Minimum Standard Detail Requirements for ALTA/ACSM Land Title Surveys, Sec. 1, Para.
3. Effective Date of Feb. 23, 2011.
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2011 MINIMUM STANDARDS
Sec. 3. D. Boundary Resolution - The boundary lines and corners of any property being
surveyed as part of an ALTA/ACSM Land Title Survey shall be established and/or retraced in
accordance with appropriate boundary law principles governed by the set of facts and
evidence found in the course of performing the research and survey.”
2011 Minimum Standard Detail Requirements for ALTA/ACSM Land Title Surveys, Section 3. D.
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2011 MINIMUM STANDARDS
Sec. 3. E. iii. Measurement Standards - … Relative Positional Precision is a measure of how
precisely the surveyor is able to monument and report those positions; it is not a substitute
for the application of proper boundary law principles. A boundary corner or line may have a
small Relative Positional Precision because the survey measurements were precise, yet still
be in the wrong position (i.e. inaccurate) if it was established or retraced using faulty or
improper application of boundary law principles.
2011 Minimum Standard Detail Requirements for ALTA/ACSM Land Title Surveys, Sec.3.E.iii.
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2011 MINIMUM STANDARDS
Section 5. Field Work – The survey shall be performed on the ground … and the field work
shall include … A. The location of any monuments or lines that control the boundaries of the
surveyed property.
2011 Minimum Standard Detail Requirements for ALTA/ACSM Land Title Surveys, Sec.5.A.i.
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Chapter 5
Boundary Establishment
A Question of Law and Fact
“What are the boundaries of a particular tract of land is a matter of law, but where the
boundaries of a tract are located is a matter of fact.”
Ayers v. Huddleston, 66 N.E. 60, 63 (Ind.App. 1903).
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THERIAULT v. MURRAY
MAINE SUPREME JUDICIAL COURT
588 A.2d 720
March 28, 1991
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Theriault v. Murray
“What boundaries a deed refers to is a question of law, while the location of those
boundaries on the face of the earth is a question of fact. If facts extrinsic to the deed reveal
a latent ambiguity, then a court determines the intent from contemporaneous
circumstances and from standard rules of construction.”
Theriault v. Murray, 588 A.2d 720 (Me.1991).

155

Theriault v. Murray
“A basic rule is that boundaries are controlled, in descending priority, by monuments,
courses, distances, and quantity, unless this priority produces absurd results. The physical
disappearance of a monument does not end its use in defining a boundary if its former
location can be ascertained.”
Theriault v. Murray, 588 A.2d 720 (Me.1991).
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Chapter 5
Boundary Establishment
Adverse Possession
“Adverse possession receives much ‘air-time’ in the land surveying community, but from a
practical standpoint, adverse possession is somewhat useless in the resolution of boundary
problems, at least as far as the land surveyor is concerned.”
Lucas, Jeffery N., The Pincushion Effect, 2011 Lucas & Company, LLC, Birmingham, Alabama,
at 145.

157

Chapter 5
Boundary Establishment
Adverse Possession
“There are two functions for the land surveyor when it comes to a case of adverse
possession. … In the first case the surveyor is attempting to determine property boundaries
based on a proper interpretation of the client’s deed in light of all of the surrounding
circumstances. In the second case, the surveyor isn’t trying to determine property
boundaries at all; the surveyor is helping to build a case for litigation.”
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Lucas, Jeffery N., The Pincushion Effect, 2011 Lucas & Company, LLC, Birmingham, Alabama,
at 145.
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Chapter 5
Boundary Establishment
Boundary by Acquiescence
“There are at least two types of boundary by acquiescence cases. In the majority of those
cases, the adjoining landowners, and their successors in title, have marked the boundary by
a fence and have actually occupied the property for the prescriptive period. Another type,
which is the minority, allows a boundary to be set by acquiescence, under certain conditions
even when the prescriptive period has not been met.” [Emphasis in original]
Tritten v. Kinsey, 988 P.2d 353, 354 (Okla.App.1999).
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MEALEY v. ARNDT
COURT OF APPEALS OF ARIZONA
2003 Ariz. App. LEXIS 160
September 2003
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Chapter 5
Boundary Establishment
Boundary by Oral agreement
“Closely associated with—and in many cases an element of—boundary by acquiescence is
the doctrine of boundary by oral agreement. In most jurisdictions, the doctrine is relatively
straight-forward. Two landowners unsure about the true location of their common
boundary can agree to a location and that will settle the matter. Some states may require
that a fence be erected to memorialize the line thus established; in other states this may not
be a requirement.”
Lucas, Jeffery N., The Pincushion Effect, 2011 Lucas & Company, LLC, Birmingham, Alabama,
at 155.
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Chapter 5
Boundary Establishment
Boundary by Oral agreement
“An unascertained or disputed boundary between adjoining landowners may be established
by oral agreement—if that agreement is accompanied by actual possession to the agreed
line or is otherwise executed, or by acquiescence for seven years by acts or declarations of
both property holders. … Without exception the cases hold that, before the dividing line can
be established by express agreement of the adjoining owners, it must be in dispute,
uncertain, or unascertained.”
U.S. v. Williams, 1971 U.S. App. LEXIS 10941 (5th Cir. 1971).

162

Chapter 5
Boundary Establishment
Boundary by Practical Location
“The Iowa Supreme Court treated the doctrine in the case of Kendall v. Lowther, clearly
indicating that the doctrine is so close to the doctrines of acquiescence and oral agreement,
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as we have just discussed, as to be almost indistinguishable.”
Lucas, Jeffery N., The Pincushion Effect, 2011 Lucas & Company, LLC, Birmingham, Alabama,
at 162.
163

Chapter 5
Boundary Establishment
“For a boundary to be fixed by practical location, the true boundary must first be disputed,
indefinite and uncertain, and the parties must have the intent to settle the boundary line in
dispute. In addition, the grantors and grantees involved must all be aware of a boundary
which is clearly marked on the land and which is evident or pointed out to them at the time
of the conveyance. The marked boundary will then control if the parties accept that marked
boundary by their words or actions which amount to express approval of the marked
boundary.”
Kendall v. Lowther, 356 N.W.2d 181, 188 (Iowa 1984).
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Chapter 5
Boundary Establishment
Boundary by Estoppel
“Boundary by estoppel has already been implicated on several occasions as an element of
the other boundary doctrines of acquiescence, agreement, practical location, and repose.”
Lucas, Jeffery N., The Pincushion Effect, 2011 Lucas & Company, LLC, Birmingham, Alabama,
at 162.
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DICUS v. ALLEN
Arkansas Court of Appeals
619 S.W.2d 306
July 1, 1981

166

Chapter 5
Boundary Establishment
“When appellees’ [Dicus’] surveyor, Cardin, set out to check Whitfield’s surveys, it was his
duty solely to locate the lines of the original survey where title to land has been established
under a previous survey. He cannot establish a new corner, nor can he even correct
erroneous surveys of earlier surveyors.”
Dicus v. Allen, 619 S.W.2d 306 (Ark.App.1981).
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Chapter 6
Monuments & Corners
The Pincushion Effect

168

Chapter 6
Monuments & Corners
“Monuments enjoy their high legal status because the courts see them as the physical
manifestation of the intent of the grantor and, to a lesser extent, the grantee. Landowners
can see and touch a monument that is in the ground or can observe a natural monument
such as a river or a creek. They can experience a monument and make mental connections
in both space and time.”

31 of 55

Lucas, Jeffery N., The Pincushion Effect, 2011 Lucas & Company, LLC, Birmingham, Alabama,
at 169.
169

Chapter 6
Monuments & Corners
Monument v. Corner
 A corner is a corner
 A monument may or may not be a corner
 Often the terms are used interchangeably.
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Chapter 6
Monuments & Corners
“A basic rule is that boundaries are controlled, in descending priority, by monuments,
courses, distances, and quantity, unless this priority produces absurd results. The physical
disappearance of a monument does not end its use in defining a boundary if its former
location can be ascertained.”
Theriault v. Murray, 588 A.2d 720 (Me. 1991).
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Chapter 6
Monuments & Corners
Called-For Monuments
“Monuments called for (described) in the deed of conveyance as the corners of the estate
being conveyed carry with them the presumed intent of the grantor and the grantee. This
elevates called-for monuments to a very high standing in the eyes of the law and equity.”
Lucas, Jeffery N., The Pincushion Effect, 2011 Lucas & Company, LLC, Birmingham, Alabama,
at 171.
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Chapter 6
Monuments & Corners
Uncalled-For Monuments
“Uncalled-for monuments do not necessarily enjoy the same status as called-for
monuments. To a certain extent, you can say that they have a bit of a checkered past.
Uncalled-for monuments are best understood by and in the local land surveying
community.”
Lucas, Jeffery N., The Pincushion Effect, 2011 Lucas & Company, LLC, Birmingham, Alabama,
at 175.
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Chapter 6
Monuments & Corners
Uncalled-For Monuments
“If there is a call for a monument, that monument, if discovered undisturbed and
uncontradicted by the remainder of the writings, is conclusive. A deed that calls for bearing
and distance but does not call for a monument either directly, indirectly, or by reference,
and is not required by law cannot be altered by giving control to a monument found in the
vicinity of the bearing and distance termination.”
Brown, Curtis M., et al, Evidence and Procedure for Boundary Location, Third Edition, Page
163.
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174

Chapter 6
Monuments & Corners
Uncalled-For Monuments
“In locating legal descriptions a surveyor will often find more uncalled-for monuments on
the ground than those described and called for monuments. Until recently few states
required the surveyor to record replacement information of original monument locations. In
those states where widespread loss of evidence of original monument positions exists, the
acceptance of monuments that appear to have been set by a surveyor is quite common,
although no chain of history of the monument may exist. In some states the reputation of a
monument is the best-available evidence, and it becomes controlling for that reason alone.”
Evidence and Procedure, Page 318.

175

Chapter 6
Monuments & Corners
Uncalled-For Monuments
“In written conveyances or documents, uncalled-for monuments cannot be considered as
control.”
Boundary Control and Legal Principles, Fourth Edition, at 269.

176

Chapter 6
Monuments & Corners
Uncalled-For Monuments
 Should not be easily cast aside simply because the deed of conveyance does not
mention them.
 They shouldn’t be accepted as the gospel either.
 Monuments appear and disappear for many reasons.
 Good judgment is required.
 Part of the evidence gathering and evaluating process.

177

Chapter 6
Monuments & Corners
Uncalled-For Monuments
 Gurdon H. Wattles comes much closer to describing the importance of uncalled for
monuments in his book, Writing Legal Descriptions:

178

Chapter 6
Monuments & Corners
Uncalled-For Monuments
“In the eyes of the law, chronology plays an important role. If monuments can be proven to
have been set immediately prior to or coincident with the creation of the description, they
are held to be emblematic of, and the physical control of, the written words, and more
especially if cited. In contrast, if the timetable shows a material spread between the creation
of the deed in words and the subsequent setting of the points on the ground, the
monuments cannot be claimed as superior to calls.” Section 8.8.
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179

Chapter 6
Monuments & Corners
Uncalled-For Monuments
 Uncalled for monuments must be considered against all of the boundary evidence
gathered by the surveyor, and the decision to hold them or set new monuments needs to
be one of the last decisions made in resolving a boundary survey.

180

Chapter 6
Monuments & Corners
Uncalled-For Monuments
 A New Hampshire case, that is on point, also helps to illustrate the use of uncalled for
monuments:

181

Chapter 6
Monuments & Corners
Uncalled-For Monuments
“The plaintiffs argue that because there were no monuments called for in the deeds to
establish the corners, the course of S 70 degrees E must control over all other factors in the
establishment of the line. While generally in the absence of monuments course will control
distance if they are inconsistent, this is not the rule when the call for a course appears in
error and conflicts with all the other calls in the deeds and the evidence on the ground.”
Sheldon v. Sevigny, 272 A.2d 134, 136 (N.H. 1970).

182

Chapter 6
Monuments & Corners
Uncalled-For Monuments
“The trial court here was entitled to accept the testimony of the surveyor that the course
was incorrect and to determine from all the evidence in the case the correct location of the
boundary line. The evidence relating to the iron pins not shown on the plans was properly
considered as evidence of the original survey, and together with the other factors in
evidence enabled the court to establish the boundary line to most nearly conform to the
calls in the deeds. This was a determination of fact by the trial court and as it is supported
by the evidence it must stand.”
Sheldon v. Sevigny, 272 A.2d 134, 136 (N.H. 1970).

183

Chapter 6
Monuments & Corners
Uncalled-For Monuments
 You are much better off trying to find reasons to hold a monument found in place, called
for or uncalled for, than you are setting new monuments, especially when these new
monuments conflict with existing occupation, long held possession, and monuments
recognized by local landowners as property corners.

184

Chapter 6
Monuments & Corners
Monument Pedigree
“In many jurisdictions, the pedigree of a particular monument can be traced all the way
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back to the original GLO/BLM survey. This can be credited to the various county surveyors
who diligently kept records of section corners, the rehabilitation of those corners and
chronicled the further subdivision of the sections.”
Lucas, Jeffery N., The Pincushion Effect, 2011 Lucas & Company, LLC, Birmingham, Alabama,
at 180.
185

Chapter 6
Monuments & Corners
Monument Pedigree
“In many other parts of the country, this type of activity did not take place at all, or if it did,
it was on a limited basis. The office of county surveyor, even though legislatively enacted,
fell by the wayside, and the county surveyor’s records vanished along with the county
surveyor.”
Lucas, Jeffery N., The Pincushion Effect, 2011 Lucas & Company, LLC, Birmingham, Alabama,
at 181.

186

Chapter 6
Monuments & Corners
Locally Accepted Monument (a.k.a. Corner of Common Report)
“The simple definition of a locally accepted monument is an existing monument that
ostensibly holds the position of the original monument or is the accepted location of the
boundary between coterminous landowners that all of the surveyors in the local community
seem to be holding. It could also refer to apparent acceptance by the local landowners.”
Lucas, Jeffery N., The Pincushion Effect, 2011 Lucas & Company, LLC, Birmingham, Alabama,
at 185.

187

Chapter 6
Monuments & Corners
Locally Accepted Monument
“It may or may not have a pedigree; in most cases it probably does not. Its relationship to
the original GLO corner position typically is inferred but not really known. Most surveyors
are holding it anyway and the local landowners are happy with its position Also, often
referred to as the ‘locally accepted corner.’”
Lucas, Jeffery N., The Pincushion Effect, 2011 Lucas & Company, LLC, Birmingham, Alabama,
at 181.

188

DOWDELL v. COTHAM
Court of Appeals of Tennessee
2007 Tenn. App. LEXIS 470
July 25, 2007

189

Chapter 6
Monuments & Corners
PLSS Corners – 2009 Manual
6-11. An existent corner is one whose original position can be identified by substantial
evidence of the monument or its accessories, by reference to the description in the field
notes, or located by an acceptable supplemental survey record , some physical evidence , or
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reliable testimony.
190

Chapter 6
Monuments & Corners
PLSS Corners – 2009 Manual
6-11. A corner is existent (or found) if such conclusion is supported by substantial evidence.
The substantial evidence standard of proof is such relevant evidence as a reasonable mind
might accept as adequate to support a conclusion. Substantial evidence is more than a
scintilla of evidence but less than a preponderance of the evidence.

191

Chapter 6
Monuments & Corners
PLSS Corners – 2009 Manual
6-17. An obliterated comer is an existent corner where, at the corner’s original position,
there are no remaining traces of the monument or its accessories but whose position has
been perpetuated, or the point for which may be recovered, by substantial evidence from
the acts or reliable testimony of the interested landowners, competent surveyors, other
qualified local authorities, or witnesses, or by some acceptable record evidence.

192

Chapter 6
Monuments & Corners
PLSS Corners – 2009 Manual
7-2. A lost corner is one whose original position cannot be determined by substantial
evidence, either from traces of the original marks or from acceptable evidence or reliable
testimony that bears upon the original position, and whose location can be restored only by
reference to one or more interdependent corners.

193

Chapter 6
Monuments & Corners
PLSS Corners – 2009 Manual
7-2. Thus, if substantial evidence of the position of the original corner exists, it is an existent
or obliterated corner. This position shall be employed in preference to applying the rule that
would be proper only in the case of a lost corner.

194

Chapter 6
Monuments & Corners
PLSS Corners – 2009 Manual
7-2. In addition , once a corner is considered lost, it is the surveyor’s responsibility to assure
that the restoration method and the restored position comply with the statutory protection
of bona fide rights requirements delineated in 43 U.S.C. 772 and 773 and as described in this
Manual.

195

Chapter 6
Monuments & Corners
Pincushion Corners
“Within the context of the land surveyor’s duties and responsibilities toward boundaries,
there is no reason for multiple monuments to exist when only one corner is contemplated
under the law. Unfortunately, they do exist and in very large numbers, which cannot be
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accounted for by the occasional acts of landowners setting their own monuments.”
Lucas, Jeffery N., The Pincushion Effect, 2011 Lucas & Company, LLC, Birmingham, Alabama,
at 181.
196

Chapter 6
Monuments & Corners
Pincushion Corners
“He was for it before he was against it.”

197

GILBERT v. GEIGER
COURT OF APPEALS OF WISCONSIN
2008 Wisc. App. LEXIS 21
January 9, 2008

198

Chapter 7
Public Land Survey System
The Pincushion Effect

199

Chapter 7
Public Land Survey System
“When it comes to the study and interpretation of written documents, whether those
documents are deeds, contracts or any other written instrument, the first inquiry is the
intent of parties to the transaction. Any study of the PLSS should have the same initial
focus.”
Lucas, Jeffery N., The Pincushion Effect, 2011 Lucas & Company, LLC, Birmingham, Alabama,
at 181.

200

Chapter 7
Public Land Survey System
John Martin’s Dilemma
“On paper the plan was so simple that the first conveyance took place in New York City on
March 4, 1788, to John Martin for the sum of $640.00 for a lot that existed in Ohio that
Martin had probably never seen. The simple description of the land was “Lot 20, Township 7,
Range 4.”
Lucas, Jeffery N., The Pincushion Effect, 2011 Lucas & Company, LLC, Birmingham, Alabama,
at 208-209.

201

Chapter 7
Public Land Survey System
John Martin’s Dilemma
 What was the Federal Government’s intent with regard to John Martin finding his land?

202

Chapter 7
Public Land Survey System
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The Further Subdivision of the Sections
 What was the Federal Government’s intent with regard to the further subdivision of the
sections?
203

Chapter 7
Public Land Survey System
“By law, (1) the corners marked in public land surveys shall be established as the proper
corners of sections, or of the subdivisions of the sections, which they were intended to
designate, and (2) the boundary lines actually run and marked shall be and remain the
proper boundary lines of the sections or subdivisions for which they were intended, and the
lengths of these lines as returned shall be held as the true length thereof….”
1973 Manual, Sec. 3-4; 2009 Manual, Sec. 3-4.

204

Chapter 7
Public Land Survey System
“The original corners must stand as the true corners they were intended to represent, even
though not exactly where professional care might have placed them in the first instance.”
1973 Manual, Sec. 3-4; 2009 Manual, Sec. 3-4.

205

Chapter 7
Public Land Survey System
“The local surveyor is employed as an expert to identify lands which have passed into private
ownership. This may be a simple or a most complex problem, depending largely upon the
condition of the original monuments as affected principally by the lapse of time since the
execution of the original survey.”
1973 Manual, Sec. 3-76; Also see 2009 Manual, Sec. 3-131 thru 3-136.

206

Chapter 7
Public Land Survey System
“The work usually includes the subdivision of the section into the fractional parts shown
upon the approved plat. In this capacity the local surveyor is performing a function
contemplated by law. He cannot properly serve his client or the public unless he is familiar
with the legal requirements concerning the subdivision of sections.”
1973 Manual, Sec. 3-76; Also see 2009 Manual, Sec. 3-131 thru 3-136.

207

Chapter 7
Public Land Survey System
“The Bureau of Land Management assumes no control or direction over the acts of local
and county surveyors in the matters of subdivision of sections and reestablishment of lost
corners of original surveys where the lands have passed into private ownership, nor will it
issue instructions in such cases.”
1973 Manual, Sec. 3-76; Also see 2009 Manual, Sec. 3-131 thru 3-136.

208

Chapter 7
Public Land Survey System
“It follows the general rule that disputes arising from uncertain or erroneous location of
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corners originally established by the United States are to be settled by the proper local
authorities or by amicable adjustment. The Bureau desires that the rules controlling the acts
of its own cadastral surveying service be considered by all other surveyors as merely
advisory and explanatory of the principles which should prevail in performing such duties.”
1973 Manual, Sec. 3-76; Also see 2009 Manual, Sec. 3-131 thru 3-136.
209

Chapter 7
Public Land Survey System
The Further Subdivision of the Sections
 What are the rules when a section has already been partially subdivided?

210

Chapter 7
Public Land Survey System
“To subdivide a partly surveyed section, the remaining subdivision-of-section lines within
the surveyed area would be determined by running straight lines between the nearest
established control for the sectional center lines…. The position for the center quartersection corner is at the intersection of the center lines, unless previously marked.”
1973 Manual, Sec. 3-95.

211

Chapter 7
Public Land Survey System
There are four “Types” of Surveys Described in the Manual
 Original Surveys of the undisposed of lands of the United States;
 Dependent Resurveys of the undisposed of Lands of the United States;
 Independent Resurveys of the undisposed of Lands of the United States; and
 Retracement Surveys

212

Chapter 7
Public Land Survey System
“A retracement is a survey that is made to ascertain the direction and length of lines and to
identify the monuments and other marks of an established prior survey. … Recovered
corners are rehabilitated, but a retracement does not include the restoration of lost corners
or the reblazing of lines through the timber. The retracement may sometimes be complete
in itself, but usually it is made as an early part of a resurvey.”
1973 Manual, Sec. 6-7; 2009 Manual, Sec. 5-14.

213

Chapter 7
Public Land Survey System
Bona Fide Rights
 What are “bona fide rights”?
 What constitutes a “good faith effort” to subdivide a section?

214

Chapter 7
Public Land Survey System
“In order to carry out the provisions of the laws relating to resurveys, the surveyor must
understand the meaning of the term ‘bona fide rights’ and under what circumstances it will
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be held that such rights have been impaired by a resurvey. The Act of March 3, 1909, (35
Stat. 845), as amended June 25, 1910, (36 Stat. 884; 43 U.S.C. 772) reads in part as follows:”
1973 Manual, Sec. 6-12; Also see 2009 Manual, Sec. 3-137 & Sec. 5-24 thru Sec. 5-28.
215

Chapter 7
Public Land Survey System
“That no such resurvey or retracement shall be so executed as to impair the bona fide rights
or claims of any claimant, entryman, or owner of lands affected by such resurvey or
retracement.”
1973 Manual, Sec. 6-12; Also see 2009 Manual, Sec. 3-137 & Sec. 5-24 thru Sec. 5-28.

216

Chapter 7
Public Land Survey System
“Bona fide rights are those acquired in good faith under the law…. The surveyor will be
concerned only with the question of whether the lands covered by such rights have been
actually located in good faith.”
1973 Manual, Sec. 6-12; Also see 2009 Manual, Sec. 3-137 & Sec. 5-24 thru Sec. 5-28.

217

Chapter 7
Public Land Survey System
“The position of a tract of land, described by legal subdivision, is absolutely fixed by the
original corners and other evidences of the original survey…. Under fundamental law the
corners of the original survey are unchangeable. Even if the original survey was poorly
executed, it still controls the boundaries of land patented under it.”
1973 Manual, Sec. 6-15.

218

Chapter 7
Public Land Survey System
“Title 43 U.S.C. 752 and 753 (Rev. Stat. 2396 and 2397) contain the fundamental provisions
for the subdivision of sections into quarter-sections and quarter-quarter sections. Sections
are not subdivided in the field by Bureau of Land Management cadastral surveyors unless
provision is made in the special instructions, but certain subdivision-of-section lines are
protracted upon the official plat.”
2009 Manual, Sec. 3-99.

219

Chapter 7
Public Land Survey System
“In the public land survey system a corner is fixed in position by operation of law. Corners
marked in official surveys followed by use are fixed in position by monuments. Only a small
portion of corners are marked on the ground in original surveys. Subdivision-of-section
corners are generally not marked. Their positions are fixed on the plat by protraction. Their
positions are fixed on the ground by the survey process of running (and marking) line
between marked corners, and setting monuments.”
2009 Manual, Sec. 3-99.

220

Chapter 7
Public Land Survey System
“The surveyor should neither rigidly apply the rules for restoration of lost corners without
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regard to effect on location of improvements nor accept the position of improvements
without question regardless of their relation or irrelation to existing evidence of the original
survey. Between these extremes will be found the basis for determining whether improved
lands have been located in good faith or not.”
1973 Manual, Sec. 6-15.
221

Chapter 7
Public Land Survey System
“No definite set of rules can be laid down in advance. The solution to the problem must be
found on the ground by the surveyor. It is his responsibility to resolve the question of good
faith as to location.”
1973 Manual, Sec. 6-15; 2009 Manual, Sec. 6-15.

222

Chapter 7
Public Land Survey System
“It may be held generally that the entryman has located his lands in good faith if such care
was used in determining his boundaries as might be expected by the exercise of ordinary
intelligence under existing conditions.”
1973 Manual, Sec. 6-16; Also see 2009 Manual, Sec. 6-35 thru Sec. 6-40.

223

Chapter 7
Public Land Survey System
“A decision to set aside previously fixed local survey legal subdivision corners must be
supported by evidence that goes beyond mere demonstration of technical error, reasonable
discrepancies between former and new measurement, and less than strict adherence to
restoration and subdivision rules.”
2009 Manual, Sec. 3-137.

224

Chapter 7
Public Land Survey System
“Were the Federal Government obliged to open the question as to the location of a
particular tract or tracts over technical differences or reasonable discrepancies, controversies
would constantly arise, and resurveys and readjudication would be interminable. The law
gives these activities repose.”
2009 Manual, Sec. 3-137.

225

ADAMS v. HOOVER
Court of Appeals of Michigan
493 N.W.2d 280
February 5, 1992

226

Chapter 7
Public Land Survey System
“Long established occupational lines are not to be disturbed by recent surveys and settled
boundaries shall be allowed repose and shall not be disturbed. More importantly, if there is
a lack of an agreement which would thus threaten an otherwise settled boundary then the
court will not hesitate to imply agreement from the conduct of the parties, or from
surrounding circumstances. The doctrine of repose has the same policy as that behind
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statutes of limitations.” Adams v. Hoover.
227

Chapter 7
Public Land Survey System
“In surveying a tract of land according to a former plat or survey, the surveyor's only duty is
to relocate, upon the best evidence obtainable, the courses and lines at the same place
where originally located by the first surveyor on the ground.”
Adams v. Hoover, 493 N.W.2d 280 (Mich.App.1992).

228

DYKES v. ARNOLD
COURT OF APPEALS OF OREGON
129 P.3d 257
February 8, 2006

229

Chapter 7
Public Land Survey System
“We know of no legal authority—and plaintiffs cite none—that holds that a mere reference
to “the center” of a section compels the conclusion, as a matter of law, that the parties
intended to be governed by the mathematical center as it might be located in the future,
rather than as it had been located. What sparse case law we can find is, instead, to the
contrary.”
Dykes v. Arnold, 129 P.3d 257 (Ore.App.2006).

230

Chapter 7
Public Land Survey System
“One significant question remains: What now? Nearly 100 years later, what should be the
legal consequences of Derrick's shortcut? Plaintiffs urge that Derrick's survey is a legal
nullity. But the fact is that no statute, state or federal, so provides.”
Dykes v. Arnold, 129 P.3d 257 (Ore.App.2006).

231

FIRST BEAT ENTERTAINMENT, LLC
v.
ECC, LLC
Alabama Court of Appeals
2007 Ala.Civ.App. LEXIS 29
January 12, 2007

232

Chapter 7
Public Land Survey System
“43 U.S.C. § 752 provides that the corners of a section and any other landmarks within the
section established by the original government survey shall be adhered to in the future.
However, it does not purport to state that every time a survey is made of a line dividing a
quarter of a section into quarters, the original government survey of that section must be
retraced. Moreover, First Beat has cited no caselaw holding that 43 U.S.C. § 752 requires
such a retracing.” First Beat v. EEC.

233

Chapter 7
Public Land Survey System
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“The reasonable inference to be drawn from the earlier surveys locating the south line and
the iron pipes marking the termini of the south line was that earlier surveyors had located
the termini of the south line and its location based on the location of the four corners of
Section 26 as established by the original government survey of Section 26.”
First Beat v. EEC., 962 So.2d 266 (Ala.App.2007).
234

NORTHROP v. OPPERMAN
WISCONSIN SUPREME COURT
2011 Wisc. LEXIS 4
February 3, 2011

235

Chapter 7
Public Land Survey System
“Since the applicable principles do not vary depending on the nature of the barrier claimed
to have become a boundary, the term “fence” is used generically to denote all barriers
allegedly marking boundaries between adjoining landowners, without regard to whether
the barrier was man-made or natural.”
Northrop v. Opperman, 2011 WI 5 (Wisc.2011).

236

Chapter 7
Public Land Survey System
“In the survey/fence cases, a circuit court first determines whether the boundary line can be
determined from the deed and original monuments or markers. If the boundary line cannot
be so determined, the circuit court looks to the best evidence of the boundary line. The
circuit court’s determination of the best evidence locating the boundary line in the
survey/fence cases is essentially a finding of fact.”
Northrop v. Opperman, 2011 WI 5 (Wisc.2011).

237

Chapter 7
Public Land Survey System
“The evidence of undisputed occupation and fencing in accordance with the originally
surveyed line for about 30 years, not only of the piece of land in controversy, but of other
parcels of land in that immediate neighborhood, raises a presumption that the line so
recognized is the true line.”
Northrop v. Opperman, 2011 WI 5 (Wisc.2011).

238

Chapter 7
Public Land Survey System
“So strong a presumption is thus raised in the present case that we do not regard it as
overcome or seriously weakened by the simple fact that upon a resurvey, based upon no
original monument, another line several rods distant is established.”
Northrop v. Opperman, 2011 WI 5 (Wisc.2011).

239

Chapter 7
Public Land Survey System
“The original location of monuments must always prevail, but that when those monuments
have disappeared they must be established by the best evidence the nature of the situation
is susceptible of. Extrinsic evidence, such as an old fence, may have so much greater
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probative force than more recent surveying measurements as to prevail over the latter as a
matter of law.”
Northrop v. Opperman, 2011 WI 5 (Wisc.2011).
240

Chapter 7
Public Land Survey System
“The answer to the pertinent question—where is the boundary line?—must be established
by the best evidence available. Monuments set by the original survey in the ground, and
named or referred to in the plat, are the highest and best evidence.”
Northrop v. Opperman, 2011 WI 5 (Wisc.2011).

241

Chapter 7
Public Land Survey System
“If there are no such monuments, then stakes set by the surveyor or soon thereafter are the
next best evidence. Buildings, fences, and other substantial improvements built according to
the stakes laid out while they were present are the next best evidence of the line.”
Northrop v. Opperman, 2011 WI 5 (Wisc.2011).

242

Chapter 7
Public Land Survey System
“The time will soon come when the boundary line will have been lost by the destruction of
all monuments, natural or artificial, and by the death of the old inhabitants. Then resort
must be had to evidence of lesser degree to establish ancient boundaries, and longcontinued occupation with respect to unchanged lines, and reputation, even, may be the
best evidence available.”
Northrop v. Opperman, 2011 WI 5 (Wisc.2011).

243

Chapter 8
Other Survey Systems
The Pincushion Effect

244

Chapter 8
Other Survey Systems
“The Public Land Surveying System (PLSS) can be likened to one giant, platted subdivision.
Many of the principles and practices that are applicable in the PLSS are equally applicable in
other surveying systems. This is why our study of the PLSS preceded this study of “other
surveying systems.” The foundation for much of what will be covered in this chapter was laid
down in Chapter 7 .”
Lucas, Jeffery N., The Pincushion Effect, 2011 Lucas & Company, LLC, Birmingham, Alabama,
at 279.

245

GARFUNKEL’S SUBDIVISION
A Fictitious Case

246

Chapter 8
Other Survey Systems
“And whenever it can be proved that there was a line actually run by the surveyor, was
marked and a corner made, the party claiming under the grant or deed, shall hold
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accordingly, notwithstanding a mistaken description of the land in the grant or deed.”
Riley v. Griffin, 16 Ga. 141, 143 (Ga.1854).
247

Chapter 8
Other Survey Systems
“This location as made upon the ground, and the acquiescence following are conclusive
upon the defendants, and this boundary must remain as then located, even if it was located
erroneously, as might subsequently be determined. The actual location then made and with
reference to which the parties contracted and took their titles on either side will control, and
is conclusive upon the question of the true location.”
Herse v. Mazza, 100 A.D. 59 (N.Y.1904).

248

Chapter 8
Other Survey Systems
“This does not rest upon any presumption of fact that the parties have agreed upon a
different boundary than the deed boundary, but upon the conclusive presumption that they
found and correctly located the deed boundary, and that they subsequently took title on
either side under their deeds which described their lands to that boundary, and that such
boundary line, open, notorious and plainly marked upon the ground, is the boundary
referred to in their respective deeds.”
Herse v. Mazza, 100 A.D. 59 (N.Y.1904).

249

Chapter 8
Other Survey Systems
“Clearly it was the intention of both parties taking their title from Chamberlain to take to the
boundary which he fixed and marked; that was the line referred to in their contracts for their
conveyances, and the one which all parties understood to be the boundary between the
lots.”
Herse v. Mazza, 100 A.D. 59 (N.Y.1904).

250

Chapter 8
Other Survey Systems
“And it is a principle of most common application in the determination of boundaries, as
well as in the construction of contracts, that the intention and understanding of the parties
at the time of the contract or conveyance must govern when ascertained.”
Herse v. Mazza, 100 A.D. 59 (N.Y.1904).

251

Chapter 8
Other Survey Systems
“And the rule as stated in Van Wyck v. Wright, that a conveyance is to be construed in
reference to its distinct, visible and locative calls as appearing upon the ground in
preference to quantity, course, map or anything else, has been uniformly followed and
applied.”
Herse v. Mazza, 100 A.D. 59 (N.Y.1904).

252

Chapter 8
Other Survey Systems
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“If the actual lines and corners run by the original surveyor can be found, they are
controlling, even if they are inconsistent with the calls and references in that surveyor's field
notes. The footsteps of the original surveyor are controlling and prevail over calls for course
and distance.”
T.H. Investments v. Kirby, 218 S.W.3d 173 (Tx.App.2007).
253

Chapter 8
Other Survey Systems
“In determining boundaries, when finding the lines of a survey, the cardinal rule is that the
footsteps of the original surveyor, if they can be ascertained, should be followed. The
primary objective in locating a survey is to follow the footsteps of the surveyor; by which is
meant to trace on the ground the lines as he actually ran them in making the survey.”
T.H. Investments v. Kirby, 218 S.W.3d 173 (Tx.App.2007).

254

Chapter 8
Other Survey Systems
“When the actual lines run by the surveyor can be found, they constitute the true boundary
and cannot be made to yield to course and distance calls. If the footsteps of the original
surveyor can be identified and followed, they will control the location of the line or
boundary in question even though they may not be in harmony with the field note calls.”
T.H. Investments v. Kirby, 218 S.W.3d 173 (Tx.App.2007).

255

Chapter 8
Other Survey Systems
“When one can locate on the ground with certainty and without inconsistency the objects
or monuments designated by the original surveyor as marking the lines he actually traced,
the survey must be laid out from those points, and extraneous evidence cannot be admitted
to contradict the assertion of the surveyor that he actually went to the points he so
designated.”
T.H. Investments v. Kirby, 218 S.W.3d 173 (Tx.App.2007).

256

Chapter 8
Other Survey Systems
“Although the original surveyor's marks and calls are generally controlling, when the
surveyor's marks have disappeared over time, the lines and corners of the survey may be
established using any evidence tending to show their location that is the best evidence of
which the case is susceptible.”
T.H. Investments v. Kirby, 218 S.W.3d 173 (Tx.App.2007).

257

Chapter 8
Other Survey Systems
“Courts generally consider the ‘best evidence’ to be that evidence which is the more specific
and definite as against that which is merely general and indefinite or descriptive.”
T.H. Investments v. Kirby, 218 S.W.3d 173 (Tx.App.2007).

258

Chapter 8
Other Survey Systems
“Bearings and course calls should not be used to establish the location of a survey line if
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there is other reliable evidence showing where it was actually run on the ground. Footsteps
of original surveyor control over calls for course and distance; where actual lines run can be
found, they constitute the true boundary and cannot be made to yield to course and
distance calls.”
T.H. Investments v. Kirby, 218 S.W.3d 173 (Tx.App.2007).
259

Chapter 8
Other Survey Systems
“The priority of markers in a boundary dispute is well settled in Tennessee. In determining
disputed boundaries, resort is to be had first to natural objects or landmarks, because of
their very perma-nent character; next, to artificial monuments or marks, then to the
boundary lines of adjacent landowners, and then to courses and distances.”
Wood v. Starko, 197 S.W.3d 255 (Tenn.App.2006).
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“It has been declared that all the rules of law adopted for guidance in locating boundary
lines have been to the end that the steps of the surveyor who originally projected the lines
on the ground may be retraced as nearly as possible; further, that in determining the
location of a survey, the fundamental principle is that it is to be located where the surveyor
ran it.”
Wood v. Starko, 197 S.W.3d 255 (Tenn.App.2006).
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“Any call, it has been said, may be disregarded, in order to ascertain the footsteps of the
surveyor in establishing the boundary of the tract attempted to be marked on the land; and
the conditions and circumstances surrounding the location should be taken into
consideration to determine the surveyor's intent.”
Wood v. Starko, 197 S.W.3d 255 (Tenn.App.2006).
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“The original survey must govern if it can be retraced. It must not be disregarded. So, too,
the places where the corners were located, right or wrong, govern, if they can be found.”
Wood v. Starko, 197 S.W.3d 255 (Tenn.App.2006).
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“In making a resurvey it is the surveyor's duty to relocate the original lines and corners at
the places actually established and not to run independent new lines, even though the
original lines were full of errors.”
Wood v. Starko, 197 S.W.3d 255 (Tenn.App.2006).
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“If the stakes and monuments set at the corners of the parcel in making the survey have
disappeared, it is competent to show their location by parol evidence. Marked corners are
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conclusive and will control over courses and distances.”
Wood v. Starko, 197 S.W.3d 255 (Tenn.App.2006).
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“Although stakes are monuments liable to be displaced or removed, they control so long as
it is certain that they mark the corners of the original survey. It is the monuments laid out by
the original surveyor, if they can be located, which govern the boundaries, even if the actual
survey used in the plat is in error.”
Wood v. Starko, 197 S.W.3d 255 (Tenn.App.2006).
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“In ascertaining the lines of land or in reestablishing the lines of a survey, the footsteps of
the original surveyor, so far as discoverable on the ground by his monuments, should be
followed and it is immaterial if the lines actually run by the original surveyor are incorrect.”
Wood v. Starko, 197 S.W.3d 255 (Tenn.App.2006).
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“It is generally held, therefore, that a resurvey that changes lines and distances and purports
to correct inaccuracies or mistakes in an old plat is not competent evidence of the true line
fixed by the original plat.”
Wood v. Starko, 197 S.W.3d 255 (Tenn.App.2006).
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“It is the work on the ground, and not on the diagram returned, which constitutes the
survey, the latter being but evidence (and by no means conclusive) of the former. That the
original lines as found marked on the ground must govern, in determining the location and
extent of the survey, is a well-established rule, in general applicable to all cases.”
Wood v. Starko, 197 S.W.3d 255 (Tenn.App.2006).
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“The marks made on the ground at the time of making the survey are the original, and
therefore the best evidence of what is done in making it.”
Wood v. Starko, 197 S.W.3d 255 (Tenn.App.2006).
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“Here, however, the otherwise clear metes and bounds descriptions are supplemented by
reference to an artificial monument, the iron pipe, placed near a natural monument, Trude
Lake. The legal description in a deed may be ambiguous, even if it can be accurately drawn
on paper, if the description references natural monuments and does not fit the topography
of the land.”
Gilbert v. Geiger, 747 N.W.2d 188 (Wisc.App.2008).
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“An uncertainty which does not appear on the face of the instrument, but which is shown to
exist for the first time by matter outside the writing when an attempt is made to apply the
language to the ground is known as a latent ambiguity. As a rule, parol evidence is
admissible in such a case.”
Gilbert v. Geiger, 747 N.W.2d 188 (Wisc.App.2008).
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“A survey of a description does not determine title to land but seeks to find and identify the
land embraced within the description. In resurveying a tract of land according to a former
plat or survey, the surveyor’s only function or right is to relocate, upon the best evidence
obtainable, the corners and lines at the same places where originally located by the first
surveyor on the ground.”
Gilbert v. Geiger, 747 N.W.2d 188 (Wisc.App.2008).
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“The object of a resurvey is to furnish proof of the location of the original survey’s lost lines
or monuments, not to dispute the correctness of it. If the original corners can be found, the
places where they were originally established are conclusive without regard to whether they
were in fact correctly located.”
Gilbert v. Geiger, 747 N.W.2d 188 (Wisc.App.2008).
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“The priority of calls is, first, the natural monuments to which it refers; second, the artificial
monuments the surveyor places to mark the boundaries; and, third, the courses and
distances marked on the plat or survey.”
Gilbert v. Geiger, 747 N.W.2d 188 (Wisc.App.2008).
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“The trial court concluded that “long established occupational lines are not to be disturbed
by recent surveys.” This statement is correct and it was correctly applied to the facts before
us.”
Daley v. Gruber, 104 N.W.2d 807 (Mich.1960).
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“Boundaries designated by the parties on the ground [often] conflict with boundaries
described in their deeds. A recent study has indicated the variety of doctrine brought to
bear by the courts and the confusion that has resulted.”
Daley v. Gruber, 104 N.W.2d 807 (Mich.1960).
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Other Survey Systems
“Fundamentally, however, the courts have observed a consistent policy, the same policy that
is behind statutes of limitation and the doctrine of res judicata, namely, the policy of repose.
Their decisions have been guided by the principle that settled boundaries shall be allowed
repose and shall not be disturbed.”
Daley v. Gruber, 104 N.W.2d 807 (Mich.1960).
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“In many cases there are elements of estoppel and in others there are agreements of the
parties. But if the lack of an agreement threatens a settled boundary we do not hesitate to
“imply” agreement, sometimes from the conduct of the parties, of from surrounding
circumstances, just as we do in other cases.”
Daley v. Gruber, 104 N.W.2d 807 (Mich.1960).
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“In the case before us, we do not have acquiescence in a boundary line settled by
agreement following a dispute, nor acquiescence for the prescriptive period. What we have
is acquiescence of the sort considered in Maes v. Olmsted. It arises from the intention to
describe in the deed the boundary marked on the ground by a common grantor.”
Daley v. Gruber, 104 N.W.2d 807 (Mich.1960).
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“It is the survey as it was actually made, whatever it is, that controls.… In re-establishing the
lines of a survey the footsteps of the original surveyor should be followed, and it is
immaterial that the lines actually run by him are not correct. Courses and distances yield to
natural monuments and boundaries. This rule is so strict that even the government itself
cannot question it.”
Calder v. Hillsboro Land Co., 122 So.2d 445 (Fla. App. 1960).
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“In establishing the original boundary on the ground the original surveyor is conclusively
presumed to have been correct and if later surveyors find there is error in the locations,
measurements or otherwise, such error is the error of the last surveyor.”
McGhee v. Young, 606 So.2d 1215 (Fla. App. 1992).
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“Likewise, boundaries originally located and set (right, wrong, good or bad) are primary and
controlling when inconsistent with plats purporting to portray the survey and later notions
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as to what the original subdivider or surveyor intended to be doing or as to where later
surveyors, working, perhaps, under better conditions and more accurately with better
equipment, would locate the boundary solely by using the plat as a guide or plan.”
McGhee v. Young, 606 So.2d 1215 (Fla. App. 1992).
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“Under the doctrine of ‘practical location,’ which provides that where the owner of a larger
tract conveys a parcel thereof that he has delineated on the ground by fixed monuments,
and the parties rely on such monuments as establishing the intended boundaries, the latter
will prevail over any differing description in the deed.”
French v. Brinkman, 387 P.2d 1 (Cal.1963).
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The Pincushion Effect
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Equitable and Legal Remedies and Alternative Dispute Resolution:
 Quiet title action
 Ejectment
 Declaratory judgment
 Trespass
 Reformation
 Slander of title
 Fraud
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Equitable and Legal Remedies and Alternative Dispute Resolution:
 Adverse possession
 Boundary by Acquiescence
 Boundary by Oral Agreement
 Boundary by Practical Location
 Boundary by Estoppel
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Equitable and Legal Remedies and Alternative Dispute Resolution:
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Land Courts
Boundary Commissions
Special Masters
Mediation

Chapter 9
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“Since the pincushion is, by and large, a surveyor-created problem, the focus of this chapter
is the remedies available to individual surveyors and the surveying profession as a whole.
This is a problem we created. We should start the process of solving it before the rest of
society decides that they don’t need us anymore.”
Lucas, Jeffery N., The Pincushion Effect, 2011 Lucas & Company, LLC, Birmingham, Alabama,
at 327.
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We Would do Well to Remember the Difference Between Accuracy and Precision
 A judge sitting on a bench can be 100% accurate on a boundary determination without
ever making one measurement, while a land surveyor can very precisely measure the
wrong property and be completely inaccurate on the same issue.
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 Just because a monument does not meet your precision expectations does not
necessarily mean that it is not representative of the true corner location.
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“Wolfe, the original owner, testified that he watched Wegner place the original stakes and
that the stakes were in the same location when he sold the property to the Hannemans and
when he showed the stakes to the realtor involved in the Hanneman/Geiger transaction.
Thiessen [the following surveyor] testified that because the pipe did not meet his accuracy
[precision] expectations, he decided not to use it as a boundary marker.”
Gilbert v. Geiger, 2008 Wisc.App. LEXIS 21 (Wisc.App.2008).
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Regulatory Remedies:
 Address the problem in practice standards.
 Establish a “Standard of Care.”
 Clearly differentiate between surveying “property” and surveying something else.
 Only if property is being surveyed can monuments be set.
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Regulatory Remedies - Problems:
 Surveyors do not want to be responsible for surveying “property.”
 Members of regulatory boards have no better or worse understanding of the problem
than the average surveyor.
 Not all standards are written by regulatory boards.
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Suggested Regulatory Language:
When retracing existing property boundary lines, as opposed to laying out new lines for the
very first time, if a monument (or monuments) already exists in the vicinity of any give
property corner and the surveyor decides that a new monument is warranted, the surveyor
shall give a detailed explanation on the face of the survey drawing as to why a new
monument needed to be set and the appropriate boundary law principle(s) being applied.
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Suggested Regulatory Language:
Failure to do so is considered a violation of these standards. Failure to perform at or above the
“standard of care” when recovering, finding, locating and reporting existing monumentation is
a presumed violation of these standards. This presumption is rebuttable if the surveyor can
demonstrate that the “standard of care” was met even though existing monumentation in the
vicinity of a given corner was not found during the course of the survey.
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Re-Writing Legal Description:
“The subject of re-writing legal descriptions comes up way too often and in many
inappropriate circumstances. It comes up so often in the context of performing surveys
under the ALTA standards, that in some parts of the country it is routine that the property
description is to be re-written to match the survey results, whether there is a real need to do
so or not.”
Lucas, Jeffery N., The Pincushion Effect, 2011 Lucas & Company, LLC, Birmingham, Alabama,
at 334.
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Legitimate Reasons to Re-Writing Description:
 To correct an error or errors in the record. The most common error would be scrivener’s
error that can be verified by surveying efforts and the application of appropriate
boundary law principles; in particular the rules of construction.
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Lucas, Jeffery N., The Pincushion Effect, 2011 Lucas & Company, LLC, Birmingham, Alabama,
at 337.
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Legitimate Reasons to Re-Writing Description:
 To eliminate ambiguities in poorly drafted documents. Ambiguities in the surveying and
property boundary context usually lead to more than one interpretation as to location.
More than one interpretation as to location leads directly to pincushion corners. These
ambiguities have to be carefully analyzed to be sure that they are true ambiguities and
not the imagination of the land surveyor who cannot separate accurate results from
precise measurements. All appropriate boundary law principles must be considered.
Lucas, Jeffery N., The Pincushion Effect, 2011 Lucas & Company, LLC, Birmingham, Alabama,
at 337.
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Legitimate Reasons to Re-Writing Description:
 To update an older property to modern reality. The most common example would be
when what was once a larger tract of land has, over the years, been reduced in size due
to out-conveyances. Poorly written out-conveyances, time marching along, changed
circumstances, and the passage of the original parties to each of these transactions is
fertile ground for ambiguities as to locations. After a careful examination of the original
tract and then an equally careful examination of each out-conveyance, a new description
of the remainder tract to eliminate the ambiguities is warranted.
Lucas, Jeffery N., The Pincushion Effect, 2011 Lucas & Company, LLC, Birmingham, Alabama,
at 337.
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Legitimate Reasons to Re-Writing Description:
 When the reality on the ground is in such conflict with written documents purporting a
completely different outcome, re-writing the description of the property, in any context
(i.e. lot & block, aliquot parts, metes and bounds), may be warranted. Garfunkel’s
Subdivision is an example of this type of situation.

Lucas, Jeffery N., The Pincushion Effect, 2011 Lucas & Company, LLC, Birmingham, Alabama,
at 337.

301

Chapter 9
Remedies
Quit Claim Deeds:
“The basic premise underlying the idea of using quitclaim deeds to solve boundary
problems, and the resulting pincushion corners, is that a property line has been identified
that is not in agreement with the written title lines. The affected landowners (the
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landowners on each side of the identified property line) would both quitclaim to the other
the lands on the opposite side of the line thus identified, usually based on a modern
survey.”
Lucas, Jeffery N., The Pincushion Effect, 2011 Lucas & Company, LLC, Birmingham, Alabama,
at 341.
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Boundary Line Agreement:
“In contrast to the quitclaim deed rubric, the boundary line agreement, properly formulated,
conveys nothing. There is no attempt to change “what” the boundary is; it is an attempt to
settle the location issue in the face of ambiguities. As with all of the boundary settlement
doctrines that have been discussed in this text, the boundary line agreement operates best
when there is true ambiguity, or legitimate disagreement, as to the location of a given
boundary line.”
Lucas, Jeffery N., The Pincushion Effect, 2011 Lucas & Company, LLC, Birmingham, Alabama,
at 342.
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