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Editorial Policy
Benchmarks is published bimonthly by New Mexico Professional Surveyors.  Unless copyrighted, articles may 
be reprinted in other professional publications provided that proper attribution is made to the author and to this 
publication.  All submissions are welcome and should be made directly to the editor at barryphillips.pls@
gmail.com.  Submission of an article does not guarantee publication.  We reserve the right to edit all submitted 
material, and no material will be returned.  The opinions expressed are those of the author and are not necessarily 
those of NMPS, its officers, members, or associates.  

EDITORIAL
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Benchmarks is Accepting 
Paid Advertising 

The advertising rates are:
Full Page Ad .... $100
1/2 Page Ad .... $75
1/4 Page Ad .... $50

Business Card .... $20

Welcome,

We continue on with the second half of the Federal Land Rights Series Edition by Brian Portwood. 

We also have an updated officers list, which is hard to keep up with sometimes - especially with student 
chapters changing during the semesters. We want to thank you all for stepping up and taking charge.  
If the names are not always up to date, please know that your contributions are well recognized.

On July 25, 2019, NSRS Modernization Manager Dr. Dru Smith will present a two-hour webinar 
titled "Blueprint for 2022, Part III: Working in the Modernized NSRS". If you have a chance to catch 
it I am sure there will be many topics of interest.

Looking to hire or be seen - NSPS members can post jobs for FREE. Since members of NMPS are 
members of NSPS, just Email Trish Milburn (trisha.milburn@nsps.us.com) for the code to enable this 
feature.

Mark Rockwell, a senior staff writer at FCW writes on https://fcw.com/articles/2019/06/19/drone-
senate-china-data.aspx that ...,"American geospatial information is flown to Chinese data centers at an 
unprecedented level. This literally gives a Chinese company a view from above of our nation," Wingo 
said at the June 18 hearing." DJI says that American data is safe, but its use of proprietary software 
networks means how would we know.". This part of an interview with Harry Wingo of National 
Defense University, makes for interesting reading given the ongoing reporting of the USA - China 
trade talks.

Have a marvelous summer and stay safe.
Barry

Front cover: Paul Mares of CSTi - As built survey 
of Santo Domingo Bridge with Leica P30 Laser 
Scanner. Photo sent in by David Acosta.
Back cover: KINGSTON - Survey Assistant 
Extraordinaire - Mt Toro, CA 8700ft AMSL. Photo 
sent in by Scott Meredith of Pathfinder Surveys
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Hello Fellow Surveyors and NMPS Members,

It is really starting to warm up this summer here in New Mexico, just like it does every summer.  One of 
the great things about being a surveyor is that we spend a lot of our time working or directing the work of 
others in the great outdoors.  Always being prepared for the elements we work in here in New Mexico is 
important to our health and safety, not only for us but for our loved ones too.  Below is Ten Hot Weather 
Tips to keep in mind while working or playing outdoors this summer.

Ten Hot Weather Safety Tips:
1. Stay hydrated. Drink plenty of fluids; drink about 16 ounces before starting and 5 to 7 ounces 
 every 15 or 20 minutes.
2. Avoid dehydrating liquids. Alcohol, coffee, tea and caffeinated soft drinks can hurt more than   
 help.
3. Wear protective clothing. Lightweight, light-colored and loose-fitting clothing helps protect   
 against heat. Change clothing if it gets completely saturated.
4. Pace yourself. Slow down and work at an even pace. Know your own limits and ability to work   
 safely in heat.
5. Schedule frequent breaks. Take time for rest periods and water breaks in a shaded or air 
 conditioned area.
6. Use a damp rag. Wipe your face or put it around your neck.
7. Avoid getting sunburn. Use sunscreen and wear a hat if working outside.
8. Be alert to signs of heat-related illness. Know what to look for and check on other workers that   
 might be at high risk.
9. Avoid direct sun. Find shade or block out the sun if possible.
10. Eat smaller meals. Eat fruits high in fiber and natural juice. Avoid high protein foods.

Take care, stay cool, and God Bless.

Sincerely,
Mark L. Marrujo, PS
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PART 2
The Federal Land Rights Series Edition 16  
When federal law and state law collide  

Can real property law at the state level render federal law moot?
by

Brian Portwood 

THIS IS PART TWO OF THE ATICLE PUBLISHED IN THE MAY 2019 EDITION 
OF NMPS BENCHMARKS.

This article is part of a quarterly series on the wide variety of issues associated with boundary 
and easement disputes which arise in the federal context, emphasizing the importance of 

understanding the historical origin of federal land rights, from the perspective of a professional land 
surveyor. This 16th edition takes us to southern Colorado, to observe how cultural 

differences can give rise to controversy over land rights, and to learn what can happen when a 
traffic jam occurs at the intersection of federal law and state law. All those who either reside in the 

Centennial State or have experienced its awe inspiring magnificence are likely to 
appreciate the intensity of this rich historical drama, set upon the towering slopes of the 

Sangre de Cristo Range.   

1992 to 1994 – The SDC successors continued to pursue judicial verification of their land rights, and at 
the end of this period their legal team obtained a reversal of the 1991 CCOA decision from the Colorado 
Supreme Court (COSC) on the grounds that the rights of an unknown number of the Costilla community 
members, who were in fact successors of Beaubien, had never been fully or properly addressed: 

but the Taylors and their allies emerged victorious once again as this period ended, when 
the Colorado Court of Appeals (CCOA) agreed with them that none of the SDC successors 
had any rights whatsoever within the Taylor property, noting in so holding that a quarter of 
a century had passed since this same controversy had been duly addressed and resolved in 
federal court (FN 13).  
 

      
 

1992 to 1994 – The SDC successors continued to pursue judicial verification of their land 
rights, and at the end of this period their legal team obtained a reversal of the 1991 CCOA 
decision from the Colorado Supreme Court (COSC) on the grounds that the rights of an 
unknown number of the Costilla community members, who were in fact successors of 
Beaubien, had never been fully or properly addressed:  
 

"Heirs and successors in interest to original settlers ... brought a quiet title action 
against a landowner (Taylor) seeking rights including grazing, hunting, fishing, 
timbering, firewood gathering, and recreation ... issues of fact as to whether that 
landowner exercised reasonable diligence to ascertain the identities of heirs and 
successors in interest to original settlers around his property in his prior action to 
register property pursuant to the Torrens Act and, thus, whether the publication of 
notice (in 1961 & 1962) was constitutionally adequate, precluded summary 
judgment ... in 1860, the Congress of the United States adopted a recommendation 
by the United States Surveyor General to confirm that Carlos Beaubien owned the 
land, and Carlos Beaubien was issued a patent for the land in 1880." 

 
Thus the COSC found that dismissal of the Rael group's title action was unjustified, because 
the Taylors failed to prove that they had adequately notified all of the parties whose rights 
were impacted by the federal legal action they had launched in 1960, quite ironically 
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 “Heirs and successors in interest to original settlers ... brought a quiet title action against a   
 landowner (Taylor) seeking rights including grazing, hunting, fishing, timbering, firewood   
 gathering, and recreation ... issues of fact as to whether that landowner exercised reason 
 able diligence to ascertain the identities of heirs and successors in interest to original
 settlers around his property in his prior action to register property pursuant to the Torrens Act   
 and, thus, whether the publication of notice (in 1961 & 1962) was constitutionally adequate, 
 precluded summary judgment ... in 1860, the Congress of the United States adopted a 
 recommendation by the United States Surveyor General to confirm that Carlos Beaubien 
 owned  the land, and Carlos Beaubien was issued a patent for the land in 1880.”

Thus the COSC found that dismissal of the Rael group’s title action was unjustified, because the Taylors 
failed to prove that they had adequately notified all of the parties whose rights were impacted by the 
federal legal action they had launched in 1960, quite ironically exactly 100 years after Congress had 
concluded that Beaubien was entitled to the SDC. Declining to agree with the Taylors that the 1967 
federal ruling in their favor was truly conclusive in all respects, the COSC held that the Torrens Title 
verification thereby obtained was legally inoperative against any parties who had either no notice or 
inadequate notice of those proceedings. As the basis for this decision to open the ancient controversy to further 
litigational efforts, the COSC pointed to the documentation supporting the 1864 Gilpin acquisition, poignantly 
observing that it was within Taylor’s chain of title, which had put him on notice from the outset, and 
emphasizing the legal consequences of Gilpin’s agreement to accept and adopt all of the promises 
regarding land rights that had been made by Beaubien, quoting from the 1864 conveyance to Gilpin, 
Taylor’s predecessor, as follows:

 “this agreement and obligation (to transfer the SDC title still held by Beaubien at the 
 time of his death) in its full intent, meaning & object … is made to secure the specific 
 performance of the obligations & liabilities of Charles Beaubien on the part of 
 William  Gilpin, and to perfect the rights of said parties ... in accordance with the conditions 
 of the said Charles Beaubien.”

But was that 1864 language to be construed, well over a century later, as having been meant to bind only 
Gilpin himself, and only so long as the relevant lands remained legally in his hands, or alternatively as 
being legally binding upon his successors in perpetuity, for the benefit of all future SDC residents, rather 
than just those who were alive in 1864? The COSC could not concur that the former interpretation was 
clearly accurate, thus the Taylors and those who had invested in the Taylor Ranch learned that as 
successors of Gilpin, who had contractually agreed in writing to fulfill all of the land rights commitments 
which had been made by Beaubien, they actually stood in the shoes of Beaubien himself, in the eyes of the 
law. Turning to the legal consequences of the aforementioned Torrens Title action, the COSC concluded 
that because it involved less than 500 named defendants, only a small fraction of the population of Costilla 
County, its legal capacity to shield the Taylor Ranch was at best highly questionable, even though at least 
2 years, under the watchful gaze of a federal judge, had been devoted to the process of identifying and 
assembling participants for that legal action during the early 1960s:

 “In 1981, the petitioners (Rael and the other plaintiffs) filed this civil action ... the petitioners ... 
 are heirs or successors in interest of the original settlers of the Sangre de Cristo Grant at 
 or near the towns of San Luis, San Pablo, San Acacio, Chama, San Francisco, and La Valle ...   
 within  the County of Costilla ... in 1985, Taylor filed … for summary judgment … the trial  
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 court granted Taylor’s motion. It held that the claims asserted by the defendants … had 
 been considered and  rejected in the 1960 Torrens action … the Court of Appeals 
 affirmed  the trial court’s judgment ... the Court of Appeals did not address any of the 
 other issues raised by the petitioners ... our initial inquiry focuses on … the adequacy of 
 notice in the 1960 Torrens action … if notice by publication in the 1960 Torrens action 
 was constitutionally defective, the decree entered therein is void ... factual determinations, 
 and the application of the appropriate legal principles to those determinations, must be 
 made  and performed by the trial court … whether any of the plaintiffs ultimately meet 
 their  burden of establishing that the 1960 Torrens decree is not binding as to them can only 
 be decided after a determination of the adequacy of the notice given (by Taylor’s legal 
 team during the federal action 30 years earlier) to all reasonably ascertainable persons.”

In view of the fact that evidence verifying that Taylor’s notification effort satisfied the statutory Torrens 
requirements for notice was insufficient or absent, the COSC recognized that the Rael group might well 
be right in their assertion that justice had not been fully or properly carried out during the federal action in 
the 1960s, and for that reason the COSC deemed it necessary to return the matter to the trial court level, 
striking down both the summary judgment which had been awarded to Taylor 9 years earlier by the trial 
judge and the CCOA approval of that lower court decision. This majority ruling, renewing and perpetu-
ating bitter and highly acrimonious litigation as it did, was dissented by 3 COSC Justices, who stood in 
agreement with the 1965 & 1967 federal rulings and saw fit to regard them as both genuinely complete 
and legally conclusive, on the grounds that any rights which Beaubien may have intended or sought to 
create in 1863 had been properly disregarded, in part because the dissenters were unconvinced that any 
such rights were ever meant to place any permanent or legally binding burden upon the particular land 
comprising the Taylor Ranch:

 “Taylor, the applicant in the 1960 Torrens action, exercised reasonable diligence to identify 
 parties who should have been named personally and should have received direct notice of the 
 suit through personal service … reopening the question of rights in property determined over 
 thirty years ago is counter to the public policy of this state, because it creates uncertainty in 
 the conclusiveness of quiet title decisions and fails to keep title secure and marketable … 
 In the 1960 action, Taylor complied with all of the notice requirements of the Torrens Act … 
 Taylor’s application listed 316 individuals as potential defendants … Attorneys for potential 
 claimants added an additional 142 names to the list … other possible claimants … were 
 served by publication of the summons for six weeks in a newspaper of general circulation in 
 Costilla County … communal rights established under the Beaubien document ... were 
 not part of the Mountain Tract (the Taylor property). Even if ... the Beaubien document 
 remained valid, it did not apply (to Taylor’s land) … the effect of the majority’s decision is 
 to create uncertainty in the conclusiveness of land title in this state.” (FN 14). 

1995 to 1998 - The Taylor family, their successors and their legal advisors presumably cogitated upon 
their legal options and decided to combat the COSC position by turning back to the federal court 
system, which had proven to be their only avenue of success, insisting upon enforcement of the 30 year old 
federal Torrens Title decree, but in 1997 the Tenth Circuit, which had supported Taylor’s 1965 Torrens 
Title victory in 1967, rejected the assertion that the Taylors or their associates were free to rely fully 
upon the federal decrees of the 1960s and disregard the results of the state level action that had been 
maintained by the Rael group. Then in 1998 SCOTUS declined to overturn the Tenth Circuit’s refusal 
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1995 to 1998 - The Taylor family, their successors and their legal advisors presumably 
cogitated upon their legal options and decided to combat the COSC position by turning back 
to the federal court system, which had proven to be their only avenue of success, insisting 
upon enforcement of the 30 year old federal Torrens Title decree, but in 1997 the Tenth 
Circuit, which had supported Taylor's 1965 Torrens Title victory in 1967, rejected the 
assertion that the Taylors or their associates were free to rely fully upon the federal 
decrees of the 1960s and disregard the results of the state level action that had been 
maintained by the Rael group. Then in 1998 SCOTUS declined to overturn the Tenth 
Circuit’s refusal to shield the Taylors and their successors from the state court proceedings, 
effectively extinguishing the protective benefit which the Taylors had hoped to derive from 
the federal court victory that had been scored by the elder Taylor amidst the dramatic 
social turbulence of the Civil Rights Era. The Tenth Circuit informed the Taylors and their 
allies why they could expect to obtain no further support from the federal judicial system 
as follows: 
 

"Taylor, as Executor … filed the present action in US District Court for the district of 
Colorado (resurrecting the 1960 Jacquez action) to enjoin 110 plaintiffs (the Rael 
group) ... from attacking the validity of the Final Decree of Confirmation of Title and 
Registration entered in 1965 … a 1994 Colorado Supreme Court decision construed 
the notice requirements of the Colorado Torrens Title Act and concluded, as a 
matter of state law, that the 1960 federal action may not have provided 
constitutionally adequate publication notice, sufficient to constitute a binding 
judgment on those not served ... the defendants (Rael, Jaquez, et al) ... moved to 
dismiss … the (federal) district court ruled … to dismiss … (because) there are 
ongoing state proceedings and Taylor has an opportunity to raise his federal claims 
in that forum ... (to support federal abstention and thus dismissal) the state 

to shield the Taylors and their successors from the state court proceedings, effectively extinguishing the 
protective benefit which the Taylors had hoped to derive from the federal court victory that had been 
scored by the elder Taylor amidst the dramatic social turbulence of the Civil Rights Era. The Tenth Circuit 
informed the Taylors and their allies why they could expect to obtain no further support from the federal 
judicial system as follows:

 “Taylor, as Executor … filed the present action in US District Court for the district of 
 Colorado (resurrecting the 1960 Jacquez action) to enjoin 110 plaintiffs (the Rael group) ... 
 from  attacking the validity of the Final Decree of Confirmation of Title and Registration 
 entered in 1965 … a 1994 Colorado Supreme Court decision construed the notice require-
 ments  of the Colorado Torrens Title Act and concluded, as a matter of state law, that 
 the 1960 federal action may not have provided constitutionally adequate publication  notice, 
 sufficient to constitute a binding judgment on those not served ... the defendants (Rael, 
 Jaquez, et al) ... moved to dismiss … the (federal) district court ruled … to dismiss …
 (because) there are ongoing state proceedings and Taylor has an opportunity to raise his 
 federal claims in that forum ... (to support federal abstention and thus dismissal) the state 
 proceeding must involve important state interests, matters which traditionally look to state 
 law for their resolution, or implicate separately articulated state policies … Taylor portrays 
 the state proceeding as one involving only claims of private individuals … however … the 
 Colorado Supreme Court has comprehensively addressed the Torrens Act’s notice require-
 ments … to ignore the pronouncement of the Colorado Supreme Court … would intolerably 
 interfere with the judgments of state courts … (federal judicial) abstention applies … we 
 defer to the state proceeding. We therefore affirm the order dismissing this action.” (FN 15).

2000 - Realizing that there was no way to overcome the closure of the federal litigation option in 1998, 
the Taylors and their fellow defendants were compelled to turn their attention back to the ongoing Rael
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action in the state court system, which as noted above had been sent back to the trial court for further work 
by the COSC in 1994. Their efforts in that regard were initially rewarded, as the trial judge held that the 
ambiguity of the 1863 Beaubien Grant rendered it incompatible with Colorado law, and thus viewed it as 
nothing more than a legal nullity, which was useless to the members of the Rael group, dismissing their 
action on the grounds that they could not prevail, due to the legal insufficiency of that ancient document. 
Upon the inevitable appeal by the Rael group, the CCOA once again deemed the lower court ruling in 
favor of the Taylors to be acceptable, just as it had in 1991, agreeing with the trial judge on this occasion 
that the Beaubien grant of 1863 bestowed no clear and definitive or legally binding land rights upon any 
of the ancestors of the SDC successors. Even if the Beaubien Grant was legitimate, the CCOA concluded, 
it created no appurtenant land rights, so any rights established at that time had died in the Nineteenth 
Century, along with the original settlers, who were intended by Beaubien, the CCOA decided, to be the 
sole beneficiaries of his magnanimity, thereby effectively reinstating the controlling status of the federal 
Torrens Title decrees of the 1960s, which amounted to a complete triumph for those on the Taylor side and 
devastation for their opponents. The efforts of both sides to litigate this conflict were still far from their 
endpoint however, as the COSC would soon be called upon for a second time, 8 years after first being 
confronted with this scenario, to provide additional guidance (FN 16). 

2002 - Once again, just as in 1994, the Justices of the COSC were deeply divided in their opinions with 
regard to both the supportability of the land rights which the SDC successors were striving to validate 
and the justifiability of the effort by their opponents to isolate the Taylor Ranch from the Costilla com-
munity members, but again a majority of them found the position taken by the plaintiffs to be in accord 
with justice on equitable grounds. In reality, the majority recognized, under state law, which in their 
view had been neglected in multiple respects during the federal legal action that took place in the 1960s, 
the legal insufficiency of the 1863 Beaubien document was immaterial, and did not control the rights of 
the litigants, because the land rights at issue were not dependent upon the legitimacy of that document 
as either a dedication of land or a conveyance of land rights amounting to an easement. The historically 
established land use pattern, which as the evidence revealed clearly included long and consistent use of 
the land within the boundaries of the Taylor Ranch by the community members, founded as it was upon 
the good faith belief on the part of the SDC successors that the right to use that area as communal ground 
had been granted to them, was sufficient to support the formation of an easement appurtenant to the 
parcels held by each of them, under the principles of implication, prescription and estoppel, in the eyes 
of the majority. The breadth of the Torrens Title which had been federally bestowed upon Taylor during 
the 1960s was judicially unsupportable, in the view of the majority, because neither the stringent 
notification requirements of the Torrens Title Act nor the historically established equitable land rights 
of the SDC successors, both being components of state law rather than federal law, as the Tenth 
Circuit had acknowledged in 1997, had been adequately respected or properly handled during the Torrens 
Title proceedings, rendering the title security obtained in federal court by Taylor incomplete at best, and an 
empty legal nullity with regard to any parties whose opportunity to fully defend their rights had not been 
judicially protected during the federal adjudication from which Taylor had emerged victorious in 1967.

 “The 1863 Beaubien document ... guarantees that all the inhabitants will have ... 
 pastures, water, firewood and timber ... Taylor’s deed indicated that he took the land 
 subject to claims of the local people ... the Beaubien document was not an effective express 
 grant of rights ... the rights at issue are most appropriately characterized as ... an 
 easement ... the firewood was used to heat their homes, the timber to frame their adobe 
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 houses, and the grazing was necessary to the viability of their farms ... the settlement 
 rights ... were in fact a necessary incentive for settlement in the area ... the rights ... 
 are easements appurtenant to the land ... the Beaubien document fails as an express 
 grant ... however, we find that the document ... establishes a prescriptive easement, an 
 easement by estoppel, and an easement from prior use ... extrinsic evidence is relevant ... 
 it would be the height of arrogance and nothing but a legal fiction ... to interpret this 
 document without putting it in its historical context ... we cannot determine (from the 
 document itself) ... what lands were burdened ... we look to the extrinsic evidence ... 
 Beaubien meant to grant permanent access rights that run with the land ... the resources 
 listed in the document were only available in the Taylor Ranch area ... evidence points to the 
 Taylor Ranch as the location of the rights ... he meant to burden Taylor's land ... common 
 areas were not only a typical feature but a necessary incentive for settlement ... the Gilpin 
 agreement contains an express condition confirming the settlers rights ... the Gilpin 
 agreement is in Taylor's chain of title ... (focusing first on the principle of implication) the 
 law of implied easements recognizes that rights may be implied even though they were not 
 properly expressly conveyed ... honoring the intentions of the parties ... and avoiding 
 injustice ...  the landowners (Lobato et al) have ... implied servitudes ... an exception to 
 the statute of frauds ... injustice can be avoided only by ... an equitable remedy ... founded 
 on the policy of preventing injustice ... equity will enforce ... an easement implied from 
 prior use ... strong policy ... necessitates judicial recognition of implied rights in land ... 
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 Colorado has a strong history of implying servitudes based on equitable concerns ... we now 
 apply the law of implied easements to ... every deed of conveyance in Taylor's chain of title ... 
 (turning next to the principle of prescription) a prescriptive use is ... a use that is made 
 pursuant to the terms of an intended but imperfectly created servitude, when a grant 
 has been imperfectly attempted ... (turning lastly to the principle of estoppel) the landowners 
 have also established every element of an easement by estoppel ... Beaubien attracted settlers ... 
 by convincing them that he would provide them with the rights they needed for survival ... 
 Taylor had ample notice of these rights ... the landowners have established ... estoppel ... 
 the parties affirmatively intended for these rights to exist ... grazing, firewood and timber ... 
 we reject the landowners claims for hunting, fishing and recreation.” (FN 17).

Several vital principles of easement law which were invoked by the COSC in formulating this ruling, from 
a distance of nearly a century and a half, are highly noteworthy:

  Easements which have been equitably created do not implicate or violate the statute of   
  frauds, even though they are very often poorly documented or even wholly 
  undocumented, because although the statute of frauds can nullify inadequately 
  documented conveyances, it has no power to prevent the formation of legally binding 
  land rights that are founded in equity.
 
  Easements based upon legal implication are founded upon judicial interpretation and 
  implementation of the actual intent of the parties to any given conveyance, and represent 
  judicial recognition of the fact that intent is quite often inadequately captured in 
  conveyance documentation for a wide variety of reasons, thus implied easements provide   
  justice, where either an absence or a denial of easement rights would facilitate injustice. 
 
  Easements can arise through prescription, as well as through genuinely adverse land use,   
  whenever land use occurs pursuant to a legally insufficient or otherwise defective grant  
  of easement rights, because the concept of prescription facilitates judicial fulfillment  
  of the actual intent of ignorant or misguided grantors, through whose negligence the  
  relevant rights were so deficiently documented that they cannot withstand legal scrutiny.  

  Estoppel can operate as an equitable basis for the formation of easement rights, under
  circumstances in which an offer of an easement was used by a grantor as an inducement 
  to encourage a grantee to invest in an acquisition of land, or under circumstances in   
  which  a grantee had knowledge of the existence of land rights which were in actual use   
  by others at the time of the grantee’s acquisition.

  All rights comprising easements are judicially presumed to be legally bound to the 
  dominant estate, which is the land served by the easement, through the concept of 
  appurtenance, unless it is conclusively proven that any given easement was intended to 
  operate only as a personal privilege, limiting its benefits to the grantee in personam, and   
  preventing it from operating to the benefit of any successors of that grantee.

  Extrinsic evidence can be judicially embraced and adopted for the purpose of resolving 
  descriptive ambiguity or other legal insufficiencies appearing in conveyance 
  documentation, and such evidence is frequently utilized when it provides historical 
  context, clarifying the actual intent of parties who lived and acted in the distant past.

  One who has any viable means of obtaining knowledge about land rights pertaining to   
  land which he or she proposes to acquire is legally charged with that knowledge, under 
  the judicial maxim dictating that no one is free to acquire land with their eyes closed, 
  unless they are prepared to experience the consequences of doing so.

  Reliance on the part of a grantee, upon the intentions of his or her grantor, as the 
  grantor communicated those intentions to the grantee, generates a protective shield, 
  supporting the existence of easement rights that were within the reasonable expectations 
  of the grantee, which becomes impermeable and legal binding upon all parties with 
  the passage of an extensive period of time.

As can readily be seen, the origin of the land rights which were in contention here was steeped in 
history, as is very often the case in such disputes, and the fact that those rights arose during a 
remote period of time, when society in the southwestern portion of our continent was undergoing a 
governmental transition, was among the most judicially problematic aspects of this controversy. The 
central point of divergence between the broader view of this scenario taken by the COSC and the 
narrower perspective of the federal courts related to the question of whether the easement rights at issue 
arose under Mexican law or under US law, making evidence of the circumstances under which those 
rights had come into existence key to the determination of their validity in the Twenty-First Century. As 
the Tameling case cited herein illustrates, land rights which were created under Mexican law survived 
and remained in effect after the American conquest of the southwestern region only to the extent that 
such rights were approved by Congress, in accord with the requirements of the treaty which ended the 
Mexican-American war. So to prevail, the SDC successors needed to prove, through the introduction of 
extensive historical evidence, that their rights originated after US control over the relevant ground, in this 
instance consisting of the SDC, had been legally established, thereby clarifying that those rights were not 
merely vestiges of the defunct era of Mexican control over that area, which had legally dissolved when the 
SDC formally became part of the US in 1848. When the Beaubien Grant was made in 1863, the majority 
realized, its grantor knew that his grantees were still Mexican people from a cultural standpoint, although 
they had been transformed by war into American citizens, so he made that grant in the Mexican manner, 
using terminology they could understand, without regard for American standards or rules pertaining to 
conveyance documentation. For that reason, Beaubien’s 1863 conveyance was technically defective un-
der US law, but when he spoke to the crowd, 15 years after the war had ended and 3 years after Congress 
had officially acquiesced in his ownership of the SDC, all of them were standing on American soil, and 
most importantly in the eyes of the majority, a right of reliance thereupon vested in his grantees, which 
they proceeded to exercise consistently, decade after decade, thereby establishing rights of land use under 
the umbrella of equity, by operation of the real property law of the conquering nation. In summation, the 
Jacquez group lost in federal court in the 1960s because they failed to introduce sufficient historical 
evidence to provide the federal judiciary with any legally solid basis upon which to protect their rights at 
that time, but once they reorganized under Rael and Lobato, and assembled a powerful array of convinc-
ing historical evidence, it became clear that they had valid land rights, of truly American origin rather 
than Mexican origin, which the COSC not surprisingly deemed to be worthy of judicial protection.
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 Colorado has a strong history of implying servitudes based on equitable concerns ... we now 
 apply the law of implied easements to ... every deed of conveyance in Taylor's chain of title ... 
 (turning next to the principle of prescription) a prescriptive use is ... a use that is made 
 pursuant to the terms of an intended but imperfectly created servitude, when a grant 
 has been imperfectly attempted ... (turning lastly to the principle of estoppel) the landowners 
 have also established every element of an easement by estoppel ... Beaubien attracted settlers ... 
 by convincing them that he would provide them with the rights they needed for survival ... 
 Taylor had ample notice of these rights ... the landowners have established ... estoppel ... 
 the parties affirmatively intended for these rights to exist ... grazing, firewood and timber ... 
 we reject the landowners claims for hunting, fishing and recreation.” (FN 17).

Several vital principles of easement law which were invoked by the COSC in formulating this ruling, from 
a distance of nearly a century and a half, are highly noteworthy:

  Easements which have been equitably created do not implicate or violate the statute of   
  frauds, even though they are very often poorly documented or even wholly 
  undocumented, because although the statute of frauds can nullify inadequately 
  documented conveyances, it has no power to prevent the formation of legally binding 
  land rights that are founded in equity.
 
  Easements based upon legal implication are founded upon judicial interpretation and 
  implementation of the actual intent of the parties to any given conveyance, and represent 
  judicial recognition of the fact that intent is quite often inadequately captured in 
  conveyance documentation for a wide variety of reasons, thus implied easements provide   
  justice, where either an absence or a denial of easement rights would facilitate injustice. 
 
  Easements can arise through prescription, as well as through genuinely adverse land use,   
  whenever land use occurs pursuant to a legally insufficient or otherwise defective grant  
  of easement rights, because the concept of prescription facilitates judicial fulfillment  
  of the actual intent of ignorant or misguided grantors, through whose negligence the  
  relevant rights were so deficiently documented that they cannot withstand legal scrutiny.  

  Estoppel can operate as an equitable basis for the formation of easement rights, under
  circumstances in which an offer of an easement was used by a grantor as an inducement 
  to encourage a grantee to invest in an acquisition of land, or under circumstances in   
  which  a grantee had knowledge of the existence of land rights which were in actual use   
  by others at the time of the grantee’s acquisition.

  All rights comprising easements are judicially presumed to be legally bound to the 
  dominant estate, which is the land served by the easement, through the concept of 
  appurtenance, unless it is conclusively proven that any given easement was intended to 
  operate only as a personal privilege, limiting its benefits to the grantee in personam, and   
  preventing it from operating to the benefit of any successors of that grantee.

  Extrinsic evidence can be judicially embraced and adopted for the purpose of resolving 
  descriptive ambiguity or other legal insufficiencies appearing in conveyance 
  documentation, and such evidence is frequently utilized when it provides historical 
  context, clarifying the actual intent of parties who lived and acted in the distant past.

  One who has any viable means of obtaining knowledge about land rights pertaining to   
  land which he or she proposes to acquire is legally charged with that knowledge, under 
  the judicial maxim dictating that no one is free to acquire land with their eyes closed, 
  unless they are prepared to experience the consequences of doing so.

  Reliance on the part of a grantee, upon the intentions of his or her grantor, as the 
  grantor communicated those intentions to the grantee, generates a protective shield, 
  supporting the existence of easement rights that were within the reasonable expectations 
  of the grantee, which becomes impermeable and legal binding upon all parties with 
  the passage of an extensive period of time.

As can readily be seen, the origin of the land rights which were in contention here was steeped in 
history, as is very often the case in such disputes, and the fact that those rights arose during a 
remote period of time, when society in the southwestern portion of our continent was undergoing a 
governmental transition, was among the most judicially problematic aspects of this controversy. The 
central point of divergence between the broader view of this scenario taken by the COSC and the 
narrower perspective of the federal courts related to the question of whether the easement rights at issue 
arose under Mexican law or under US law, making evidence of the circumstances under which those 
rights had come into existence key to the determination of their validity in the Twenty-First Century. As 
the Tameling case cited herein illustrates, land rights which were created under Mexican law survived 
and remained in effect after the American conquest of the southwestern region only to the extent that 
such rights were approved by Congress, in accord with the requirements of the treaty which ended the 
Mexican-American war. So to prevail, the SDC successors needed to prove, through the introduction of 
extensive historical evidence, that their rights originated after US control over the relevant ground, in this 
instance consisting of the SDC, had been legally established, thereby clarifying that those rights were not 
merely vestiges of the defunct era of Mexican control over that area, which had legally dissolved when the 
SDC formally became part of the US in 1848. When the Beaubien Grant was made in 1863, the majority 
realized, its grantor knew that his grantees were still Mexican people from a cultural standpoint, although 
they had been transformed by war into American citizens, so he made that grant in the Mexican manner, 
using terminology they could understand, without regard for American standards or rules pertaining to 
conveyance documentation. For that reason, Beaubien’s 1863 conveyance was technically defective un-
der US law, but when he spoke to the crowd, 15 years after the war had ended and 3 years after Congress 
had officially acquiesced in his ownership of the SDC, all of them were standing on American soil, and 
most importantly in the eyes of the majority, a right of reliance thereupon vested in his grantees, which 
they proceeded to exercise consistently, decade after decade, thereby establishing rights of land use under 
the umbrella of equity, by operation of the real property law of the conquering nation. In summation, the 
Jacquez group lost in federal court in the 1960s because they failed to introduce sufficient historical 
evidence to provide the federal judiciary with any legally solid basis upon which to protect their rights at 
that time, but once they reorganized under Rael and Lobato, and assembled a powerful array of convinc-
ing historical evidence, it became clear that they had valid land rights, of truly American origin rather 
than Mexican origin, which the COSC not surprisingly deemed to be worthy of judicial protection.
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2003 - While the highly controversial 2002 ruling of the COSC established that neither the 
Taylors nor their successors could rely upon the nearly 40 year old federal Torrens Title decree as a 
valid legal basis for indiscriminate exclusion of all members of the Costilla community from their 
property, it did not represent the finalization of the litigation between the community 
members and the outsiders who sought to exert full control over the land acquired by Taylor in 1960. In 
reality the 2002 COSC decision effectively turned the clock back 4 decades, vastly broadening the 
potential number of participants in the ongoing litigation, and placing a heavy burden of 
additional effort and expense upon the successors of the Taylors, by informing them that the 
federal adjudication of the 1960s was not in conformity with Colorado law, because it failed to 
encompass all of the broad land rights held by all of the parties whose involvement was 
necessary to secure legally binding Torrens Title to the subject property, leaving their goal of 
exterminating all communally held easement rights within the former Taylor estate far from completion. 
Recognizing that those seeking to isolate the SDC land at issue faced enormous additional 
expense and tribulation, if they were to meet the stringent Torrens Title notification requirements with 
which they were confronted, the legal team representing the Taylors and their successors sought and 
obtained a rehearing of the matter by the COSC at this time, but the outcome merely reinforced the ruling 
that had been handed down the previous year, clarifying that the defendants bore a legal burden to reach 
out to every individual who was legally qualified to oppose their effort to eliminate all rights of others 
within the subject property.
 
 “This is the third in a trilogy of decisions that we have issued construing some of the oldest 
 property rights in the state ... rights to a large mountainous tract in southern Costilla County ... 
 rights of the present-day descendants of 1850s frontier farming families who were recruited 
 by Carlos Beaubien to move north from the Taos area ... without these property rights, 
 subsistence farming on the valley floor would have been impossible ... for over one hundred   
 years,  the use of these rights was widespread … we recognize the grave depravation of rights 
 suffered by the landowners over the past 40 years ... The circumstances surrounding Taylor’s   
 1960s Torrens action lead us to conclude that at the time of the Torrens action, all landowners in   
 Costilla County possessed an identifiable interest in the Taylor Ranch ... the argument that he  
  (the elder Taylor) could not have reasonably identified and named the landowners must fail ... 
 Taylor should have recognized that all the landowners of Costilla County claimed an identifiable 
 interest in the Taylor Ranch ... although the number of names and addresses of the landowners

umbrella of equity, by operation of the real property law of the conquering nation. In 
summation, the Jacquez group lost in federal court in the 1960s because they failed to 
introduce sufficient historical evidence to provide the federal judiciary with any legally 
solid basis upon which to protect their rights at that time, but once they reorganized under 
Rael and Lobato, and assembled a powerful array of convincing historical evidence, it 
became clear that they had valid land rights, of truly American origin rather than Mexican 
origin, which the COSC not surprisingly deemed to be worthy of judicial protection. 

       
2003 - While the highly controversial 2002 ruling of the COSC established that neither the 
Taylors nor their successors could rely upon the nearly 40 year old federal Torrens Title 
decree as a valid legal basis for indiscriminate exclusion of all members of the Costilla 
community from their property, it did not represent the finalization of the litigation 
between the community members and the outsiders who sought to exert full control over 
the land acquired by Taylor in 1960. In reality the 2002 COSC decision effectively turned 
the clock back 4 decades, vastly broadening the potential number of participants in the 
ongoing litigation, and placing a heavy burden of additional effort and expense upon the 
successors of the Taylors, by informing them that the federal adjudication of the 1960s was 
not in conformity with Colorado law, because it failed to encompass all of the broad land 
rights held by all of the parties whose involvement was necessary to secure legally binding 
Torrens Title to the subject property, leaving their goal of exterminating all communally 
held easement rights within the former Taylor estate far from completion. Recognizing that 
those seeking to isolate the SDC land at issue faced enormous additional expense and 
tribulation, if they were to meet the stringent Torrens Title notification requirements with 
which they were confronted, the legal team representing the Taylors and their successors 
sought and obtained a rehearing of the matter by the COSC at this time, but the outcome 
merely reinforced the ruling that had been handed down the previous year, clarifying that 
the defendants bore a legal burden to reach out to every individual who was legally 
qualified to oppose their effort to eliminate all rights of others within the subject property. 
 

“This is the third in a trilogy of decisions that we have issued construing some of the 
oldest property rights in the state ... rights to a large mountainous tract in southern 
Costilla County ... rights of the present-day descendants of 1850s frontier farming 
families who were recruited by Carlos Beaubien to move north from the Taos area ... 
without these property rights, subsistence farming on the valley floor would have 
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 might have been large ... the identities of these landowners were reasonably ascertainable by   
 Taylor ... the publication notice given by Taylor when he initiated his Torrens action violated due   
 process ... Taylor did not exercise reasonable diligence in effectuating proper notice because he
 did not personally name and serve all reasonably ascertainable persons with an identifiable 
 interest in the Taylor Ranch ... Beaubien’s intentions remained in force (unsilenced by the federal 
 Torrens decree) ... landowners of Costilla County who are able to show that their property was 
 settled during the time of Gilpin’s ownership of the Sangre de Cristo grant or earlier will be   
 granted rights ... res judicata precludes the claims of those landowners or their successors who  
 were personally named and served in the 1960s Torrens action ... we direct the trial court to 
 identify all landowners who have rights to the Taylor Ranch and ... to safeguard those rights.” 
 (FN 18). 

Thus both the successors of the Taylors and the trial judge were compelled to shoulder an incredibly 
onerous legal burden, if the matters that were at the core of the flawed title action, which had commenced 
over 4 decades earlier in federal court, but had been legally inadequate in breadth and scope to fulfill its 
intended purpose, were to be properly and conclusively addressed in the state court system. On this 
occasion the COSC set forth the legal parameters which would need to be judicially applied 
moving forward, to fully resolve and clarify all of the easement rights of a large and unknown number of 
parties that remained unadjudicated due to the inadequacy of the federally conducted proceedings of the 
1960s, highlighting the monumental importance of full legal notice to support any Torrens Title decree:

  All Torrens Title applicants have a duty to provide adequate notice, in accord with 
  statutory state  law, to all those parties who potentially hold rights that stand to be 
  foreclosed by a Torrens Title decree.
 
  Any Torrens Title obtained without adequate notice to all relevant parties is not legally   
  binding upon anyone who had no opportunity to defend their rights due to incomplete or 
  improper notification. 
 
  All parties whose ancestors were, as grantees of Beaubien, among his intended 
  beneficiaries in 1863, must be notified of their right to judicial review of any rights to   
  make use of the land within the Taylor Ranch which may accrue to them pursuant to the 
  Beaubien Grant.
 
  Those relatively few individuals who did in fact have legally sufficient notice of Taylor’s   
  1960 federal action, or whose ancestors had proper notice thereof, thereby became   
  barred from subsequently asserting any rights which they had ample opportunity to assert  
  during the federal litigation of the 1960s, under the principle of res judicata, leaving them 
  with no opportunity to participate in the ongoing litigation.

Having established a framework for further proceedings at the lower court level, the COSC sent the 
matter back to the trial judge, to begin the arduous process of determining exactly who was, and who 
was not, qualified to stand in opposition to the legal seclusion of the property in contention, with all of 
the investigatory work to be done at the expense of the unfortunate successors of the lumberman from 
New Bern.
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 Those relatively few individuals who did in fact have legally sufficient notice 
of Taylor's 1960 federal action, or whose ancestors had proper notice 
thereof, thereby became barred from subsequently asserting any rights 
which they had ample opportunity to assert during the federal litigation of 
the 1960s, under the principle of res judicata, leaving them with no 
opportunity to participate in the ongoing litigation. 

Having established a framework for further proceedings at the lower court level, the COSC 
sent the matter back to the trial judge, to begin the arduous process of determining exactly 
who was, and who was not, qualified to stand in opposition to the legal seclusion of the 
property in contention, with all of the investigatory work to be done at the expense of the 
unfortunate successors of the lumberman from New Bern. 
 

        
2004 to 2010 - In accord with the directive from the COSC, embodied in the ruling of 2003, 
all of the participants on both sides being both willing and prepared to proceed with the 
litigation despite the great cost of doing so, the process of identification and notification of 
all relevant parties was initiated by the trial judge, and everyone involved understood that 
such a process would take years to fully play out, if it was to comply with the COSC 
mandate, due to the expansive number of people involved. During this period, once the 
relevant individuals had been duly identified and contacted and had entered the judicial 
arena, the rights of approximately 4500 people, linked to about 6000 SDC parcels, were 
adjudicated, each of them obtaining, by virtue of the concept of appurtenance, judicial 
verification of their easement rights pertaining to the subject property, all stemming from 
Beaubien's promise to their ancestors 14 decades in the past. At the end of this period, 
upon the retirement of the trial judge who had handled the action up to this point, the 
CCOA reviewed the progress which had been made toward the goal of adjudicating the 
rights of all relevant parties and deemed the process to be incomplete, requiring the action 
to continue. 
 
2011 to 2016 - Since the process of ascertaining which Costilla community members held 
the easement rights in contention through appurtenance had been completed, the new trial 
judge had to initiate a secondary process, to identify additional parties who might also be 
easement holders, and a subsequent process which met with his approval, being based 

2004 to 2010 - In accord with the directive from the COSC, embodied in the ruling of 2003, all of the 
participants on both sides being both willing and prepared to proceed with the litigation despite the great 
cost of doing so, the process of identification and notification of all relevant parties was initiated by the 
trial judge, and everyone involved understood that such a process would take years to fully play out, if 
it was to comply with the COSC mandate, due to the expansive number of people involved. During this 
period, once the relevant individuals had been duly identified and contacted and had entered the judicial 
arena, the rights of approximately 4500 people, linked to about 6000 SDC parcels, were adjudicated, each 
of them obtaining, by virtue of the concept of appurtenance, judicial verification of their easement rights 
pertaining to the subject property, all stemming from Beaubien's promise to their ancestors 14 decades in 
the past. At the end of this period, upon the retirement of the trial judge who had handled the action up 
to this point, the CCOA reviewed the progress which had been made toward the goal of adjudicating the 
rights of all relevant parties and deemed the process to be incomplete, requiring the action to continue.

2011 to 2016 - Since the process of ascertaining which Costilla community members held the ease-
ment rights in contention through appurtenance had been completed, the new trial judge had to initiate a 
secondary process, to identify additional parties who might also be easement holders, and a subsequent 
process which met with his approval, being based upon a recommendation made by the retired judge, was 
instituted. Under that process, approximately 23,000 letters of notification were mailed to Costilla County 
property owners during this period, about 1200 of them responded thereto, and by the end of this period 
another 350 individuals had obtained judicial confirmation of their easement rights as SDC successors. 
Then late in 2016, after several months had passed without any additional responses coming in, the trial 
judge elected to bring the litigation to a point of finalization, but litigants on both sides were unsatisfied 
with that decision for a variety of reasons, and as a result the matter returned yet again to the CCOA for 
further review.

2017 to 2018 - Confronted with objections from both sides to many of the procedures employed, and 
many of the decisions made, by the second trial judge, the CCOA proceeded to evaluate what had trans-
pired at the trial court level since it had last reviewed this litigation in 2010. Perhaps the most notable 
objection made by the successors of Taylor was the refusal of the trial judge to divide and distribute the 
easement rights of the numerous defendant parties through apportionment of the subject property, in order 
to prevent that estate from being overburdened with hordes of livestock owned by hundreds of parties
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covering the entire landscape, which in their view held the potential to devastate the ecosystem within the 
ranch and therefore constituted a fundamentally unjust state of affairs. After finding no problems with the 
judicial property identification process that was implemented by the original trial judge, which utilized 
an 1894 Costilla County survey to establish the element of appurtenance, having been characterized by 
the COSC in 2003 as the “best available evidence” for that purpose, the CCOA scrutinized the secondary 
judicial process that controlled the path of the litigation during the subsequent 6 year period, and found it 
to be deficient. Despite the fact that the owners of literally thousands of properties in Costilla County had 
won the right to graze their animals upon the former Taylor estate, the CCOA deemed the assertion that 
destruction of the ranch ecosystem through overgrazing was inevitable to be meritless, and on that basis 
declined to agree that the trial judge had erred by rejecting the highly restrictive apportionment proposal 
that had been introduced by the plaintiffs, which would have limited the right secured by each of the 
SDC successors to use the entire tract in contention for grazing, by partitioning the ranch into some 6000 
grazing units. Nevertheless, the CCOA determined that the second trial judge had in fact erred in 
another vital respect, by putting in place and employing an inadequate secondary notification and identifi-
cation process, which after 2010, the appellate panel indicated, had improperly curtailed the opportunity of 
certain community members to secure the comprehensive easement rights that were due to them. Thus no 
true finality had been achieved, the CCOA concluded, informing the litigants that still further time and 
expense would be necessary to fully resolve the controversy at hand:    

 “The parties have endured a long and circuitous road ... landowners in Costilla County who 
 are able to trace the settlement of their property to the time of Gilpin ... are entitled to 
 appurtenant easement rights ... claims can be established by tracing settlement of property 
 to the time of Gilpin's ownership of the Taylor Ranch ... landowners must prove ... that their 
 property is included within the boundaries of property owned or occupied by settlers during 
 the time of Gilpin's ownership of lands of the Sangre de Cristo Grant ... the trial court ... 
 was responsible for identifying the current landowners who have access rights ... the res 
 judicata bar only extended to landowners and successors who were personally named and 
 served in the 1960 Torrens actions ... reasonable diligence required that Taylor personally 
 name and serve all landowners in Costilla County ... from 2004 until 2010 the district court 
 relied on the best available evidence to decree access rights … after 2010 ... the district court 
 did not completely discharge its mandate, because the identification process used after 2010 ...   
 was not comprehensive ... extinguishing the rights of any non-responding claimants without 
 first personally serving them ... would violate the Supreme Court’s mandate ... the trial court 
 refused to apportion the landowners access rights in proportion to their parcel sizes, or 
 implement rules and regulations governing their use ... the landowners had implied rights 
 to the ranch ... memorialized in the Beaubien Document ... there is no legal basis to deny 
 enforcement of these access rights ... the ranch owner requested that the trial court limit 
 each landowner’s rights ... the ranch owner contends that ... livestock grazing overburdened 
 the ranch ... we are not persuaded ... the ranch owner failed to present evidence of actual 
 overburdening ... that injury was unsubstantiated ... increased use of the easement ... 
 does not represent a change in the kind of use ... the degree of use ... is within the scope of 
 the easement ... the trial court did not abuse its discretion in denying ... apportionment ... 
 the entire Taylor Ranch was burdened ... the Supreme Court’s mandate required the trial 
 court to identify all landowners who have access rights to the Taylor Ranch ... from 2010 
 through 2016 ... the process ... was not comprehensive ... the ranch owners ... bear the 
 burden to identify all Costilla County landowners with access rights to the ranch ... with 
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 costs to be paid by the ranch owners ... the process from 2010 to 2016 was insufficient ... 
 further proceedings are required.” (FN 19).

Thus the CCOA, after having mistakenly supported erroneous lower court decisions favoring the Taylors 
and those who stood in league with them, both in 1991 and in 2000, squarely aligned itself with the COSC 
on this occasion, more than a third of a century after the Rael group set out on their mission to rectify the 
consequences of the incomplete federal legal action of the 1960s, staunchly upholding the position taken 
by a majority of the COSC Justices in 2002 and 2003. But as indicated in FN 19, despite the remand 
order issued by the CCOA late in 2018, finality appears to have nonetheless arrived shortly thereafter, 
not through litigation, but through a beneficent concession on the part of the plaintiffs, hopefully 
allowing peaceful conditions to return to the SDC region for the first time since an easterner brought 
turmoil to Costilla County during the middle of the previous century. 

Was the elder Taylor really guilty of reaping an unjustifiable benefit from legally deficient procedures 
during the federal litigation of the 1960s, as the COSC found, and if so what motivated him to skirt 
the law, was it conscious bad faith action on his part, or perhaps a lack of appreciation for cultural 
divergence prevented him from respecting the rights of the Costilla community, or was he victimized by poor 
decisions on the part of his legal advisors, or even on the part of the federal judge who oversaw those
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proceedings? The amount of money Taylor paid for his land within the SDC, about half a million 
dollars, was not so outrageously minimal in 1960 as to make it plain to him as a buyer of land that he was 
stepping into a booby trap, so there would appear to be no support, at least from a financial standpoint, 
for any suggestion that he acted in blatant bad faith, on the contrary, from all indications he seems to have 
earnestly believed that he had made a solid investment. All those events now being 6 decades in the past 
however, we will never know his true or full motivation or many other potentially enlightening details, 
but we can objectively observe the status of the law as it stood at the time of his SDC acquisition decision. 
The Colorado Torrens Title Act, upon which Taylor relied, as he had a genuine right to do, appeared to 
offer those interested in acquiring real property in Colorado, a readily available opportunity to do so with 
security, provided that they were prepared to litigate, as Taylor was, and making the many highly 
problematic land titles situated in Colorado marketable to outsiders, through such a procedure, expressly 
intended to enhance their security, was clearly one of the major objectives of that particular law. Thus it 
could very well have been the presence of the Torrens Title option, as a legally established pathway to 
title security, which attracted Taylor’s attention to the Centennial State, and influenced his decision to 
invest in land in Colorado, as opposed to other western states lacking such an assuring statutorily endorsed 
measure. Nevertheless, as we have seen, he and his family and their successors were all destined to learn 
that those who set out to challenge de facto land rights, on the basis that the origin of those rights lies deep 
in the past and is shrouded with ambiguity, by attempting to leverage the law for that purpose, are best 
advised to exercise the highest possible degree of both prudence and diligence in so doing.  Δ  

Footnotes: 
14) See Rael v Taylor - Supreme Court of Colorado (876 P2d 1210 – 5/2/94 modified 7/25/94). Taylor’s 
son, who had relinquished his interest in the subject property in 1988, as indicated in FN 13, was none-
theless disgusted about the outcome of the Rael case, because it called the integrity of the title which he 
had conveyed into question, placing potentially severe liability upon him. He therefore protested that 
the COSC had no jurisdiction over the controversy, pointing out that the Colorado Torrens Registration 
Act allows appeals of Torrens Title rulings only if filed within 90 days. However, in so doing he only 
demonstrated his own ignorance of the law, because while the 90 day limit cuts off any opportunity to 
appeal a Torrens decree, it has no capacity to bar jurisdictional challenges to such an action that are launched 
in another court system, which would be unconstitutional, highlighting the fact that many federal court 
actions, such as those pertinent to Torrens Title, typically represent attempts to apply state law in a

standpoint, for any suggestion that he acted in blatant bad faith, on the contrary, from all 
indications he seems to have earnestly believed that he had made a solid investment. All 
those events now being 6 decades in the past however, we will never know his true or full 
motivation or many other potentially enlightening details, but we can objectively observe 
the status of the law as it stood at the time of his SDC acquisition decision. The Colorado 
Torrens Title Act, upon which Taylor relied, as he had a genuine right to do, appeared to 
offer those interested in acquiring real property in Colorado, a readily available 
opportunity to do so with security, provided that they were prepared to litigate, as Taylor 
was, and making the many highly problematic land titles situated in Colorado marketable 
to outsiders, through such a procedure, expressly intended to enhance their security, was 
clearly one of the major objectives of that particular law. Thus it could very well have been 
the presence of the Torrens Title option, as a legally established pathway to title security, 
which attracted Taylor’s attention to the Centennial State, and influenced his decision to 
invest in land in Colorado, as opposed to other western states lacking such an assuring 
statutorily endorsed measure. Nevertheless, as we have seen, he and his family and their 
successors were all destined to learn that those who set out to challenge de facto land 
rights, on the basis that the origin of those rights lies deep in the past and is shrouded with 
ambiguity, by attempting to leverage the law for that purpose, are best advised to exercise 
the highest possible degree of both prudence and diligence in so doing.  
 

     
 
 

Footnotes 
 
1) As always, all of the relevant historical material reviewed herein is presented in 
chronological fashion, because this material comprises not merely a brimming basket of 
factual information, but also a timeline of vital evidentiary facts and key events, which is 
best viewed with mindfulness of its value as evidence, making chronological organization 
the most logical format.   
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federal venue, and are thus subject to negation by the Supreme Court of the relevant state, should a fed-
eral ruling of that variety deviate from state law. As can therefore be seen, the senior Taylor and his legal 
team took a calculated risk in 1960 when they chose to file their legal action in federal court, where they 
correctly foresaw that Taylor had a greater chance of success, but if Taylor really believed that in so 
doing he had escaped the scope of jurisdiction of the COSC he was mistaken, and he underestimated his 
opponents as well, who proved to be astute enough to recognize and to exercise their option to place their 
issues in the hands of the COSC.

15) See Taylor v Jaquez - United States Court of Appeals for the Tenth Circuit (126 F3d 1294 – 10/10/97) 
which ruling SCOTUS refused to review without comment the following year (see 523 US 1005 – 
3/9/98).

16) See Lobato v Taylor - Court of Appeals of Colorado (13 P3d 821 – 5/11/00). By this point in time 
Lobato, another SDC successor and a senior community member, had supplanted Rael as the lead 
plaintiff, nonetheless the group opposing the Taylors and their successors remained substantially the same 
as it had been since the early stages of the Rael litigation in the early 1980s. 

17) See Lobato v Taylor - Supreme Court of Colorado (71 P3d 938 – 6/24/02). This ruling was dissented 
for differing reasons by a total of 3 Justices, 2 members of the COSC found the Taylor position to be 
legally supportable and therefore were in agreement with the lower court and the CCOA that judicial 
dismissal of the position set forth by the Lobato group was appropriate, while 1 dissenter agreed with the 
majority in all respects, with one exception, he felt that the easement rights held by the SDC successors 
included recreational use of the Taylor Ranch, in addition to those easement rights which the majority 
deemed to have stemmed from the legally deficient Beaubien Grant. Critics of the COSC and supporters 
of the Taylors and their associates have correctly pointed out that the documentation of the Beaubien Grant 
lacks some of the typical characteristics of a modern conveyance of land or land rights. Specifically, that 
document neither defines any clear or exact boundaries, identifying general areas only through the use 
of locally known place names, nor does it enumerate any specific grantees. These distinct shortcomings 
leave its exact physical limits, as they may have been envisioned by Beaubien, highly ambiguous, thereby 
preventing the document from being characterized as a genuine deed, nor does any term equivalent to 
the word "easement" appear anywhere in the text memorializing the wishes of Beaubien. Yet even if the 
Beaubien Grant, as recorded, represents nothing more than a set of stipulated rules pertaining to the use 
of certain lands, as those seeking to marginalize its legal significance have maintained, like all such docu-
ments creating rules or covenants which have a genuine impact upon land rights, the document in question 
nonetheless clearly held the capacity to support the subsequent formation of land rights at the easement 
level, through the activities of those who acted in accord with Beaubien's mandate, their actions being 
founded upon his express intentions with respect to the usage of the subject property, however nebulously 
those intentions may have been set forth on paper. Thus while it is certainly true that the 1863 document 
was plainly insufficient to support any transfer of fee title, had that been its objective, that fact, as the 
COSC majority realized, does not necessitate a conclusion that the document reveals no intention to put 
in place any enduring land rights whatsoever.

18) See Lobato v Taylor - Supreme Court of Colorado (70 P3d 1152 – 4/28/03 modified 6/16/03). The 
same 2 Justices who objected to the position taken by the majority in 2002, as indicated in FN 17, 
dissented this ruling as well, satisfied that the efforts of Taylor and his legal team during the 1960s were 
in fact legally sufficient, and unconvinced that the position taken by the Lobato group held any merit, 
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reiterating their view that prolongation of this litigation was unjustified. SCOTUS was once again asked 
by the legal team supporting the Taylor position to review the outcome of the Colorado litigation, but 
SCOTUS again declined to intervene, tacitly acknowledging that the conflict was clearly a matter of state 
law, and detecting no indication of any disregard for federal law on the part of the Justices comprising the 
COSC majority (540 US 1073 - 12/8/03).

19) See Cielo Vista Ranch v Alire – Court of Appeals of Colorado (2018 WL 5987147 – 11/15/18). The 
new name of the Taylor Ranch was evidently supplied by 2 Texans, who in 2004 acquired the former 
Taylor property from another Texan, who had purchased that estate from the son of Taylor in 1988, as 
previously indicated in FN 13. The phrase "access rights" as used in this case does not signify an easement 
for access purposes alone, the word “access” signifies the right to enter the ranch property for a variety 
of purposes, comprising the entire basket of rights historically exercised by the SDC successors, which 
includes grazing rights along with the other rights that were alternatively described in earlier iterations 
of this litigation as “subsistence rights” and “settlement rights”. All of the statistical information cited 
herein relating to the procedural aspects of this case was enumerated by the CCOA in this 2018 text. Early 
in 2019, news reports emanating from Costilla County indicated that Taylor’s successors had relented, 
and had agreed to allow the former Taylor Ranch to serve as a communal grazing ground henceforward, 
acquiescing at last, as both the elder Taylor and his son had so long and resolutely refused to do, to the 
intentions expressed by Beaubien in 1863. 

(The author of this series of articles, Brian Portwood (bportwood@mindspring.com) is a licensed 
professional land surveyor, federal employee and historian of land rights law, providing material for the 
ongoing professional education of all members of the land rights community. All of the materials cited 
herein are freely available in pdf form, either by means of a standard internet keyword search or directly 
from the author of this article, who invites all those interested in further reading on this subject to contact 
him.)

Build your own library of outstanding federal case law - the Portwood articles presented here in News & 
Views represent an ideal starting point for those who may wish to explore federal case law more broadly 
on their own. A zip file containing the entire Federal Land Rights Series is available free of charge in pdf 
form upon request from the author, who can be reached at bportwood@mindspring.com
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Sustaining Membership 
The Sustaining Membership category is reserved for Professional Surveying Companies represented by a New Mexico 
Professional Surveyor and for individual New Mexico Professional Surveyors.  Please contact the NMPS office for more 

information or to upgrade your existing membership.

Kery Greiner
Tierra Surveys, LLC, 
Las Cruces, NM

Ira Hardin
Hardin Engineering
Las Cruces, NM

Russ Hugg
9384 Valley View Dr. NW
Albuquerque, NM

Thomas Johnston
Wayjohn Surveying Inc. 
Albuquerque, NM

Keith Stickford 
North Star Land Surveying
La Jara, NM 

Salvador Vigil
Land Surveying Co., LLC
Santa Fe, NM

Tim Aldrich 
Aldrich Land Surveying 
Albuquerque, NM

Earl F. Burkholder
Global Cogo, Inc.
Las Cruces, NM 

Isaac Camacho
Brock & Bustillos Inc.
Las Cruces, NM 

Douglas W. Copeland 
Douglas W. Copeland PEPS
T or C, NM 

Marc A. DePauli 
DePauli Engineering & 
Surveying, LLC 
Gallup, NM

Russell  Elliott
Elliott Surveying 
Albuquerque, NM

Thank you for your support!

Sustaining Members   

Corporate Member  

GeoShack
Dallas and El Paso, TX  and
Albuquerque, NM
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CNM News

Left: 
Emiliano Salazar, 

Justin Archuleta and 
Lonnie McKnight a 
the Gilman Tunnels
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Central New Mexico Community College
NMPS Student Chapter
With summer in full swing, most students are enjoying a break from the rigors of college. But the CNM 
Student Chapter of NMPS has been working hard on preparing for the fall semester by looking into 
purchasing items for community outreach events in order to attract more young minds and current students 
that may be looking for a great career in the surveying profession.  It is known that many people don’t get 
into surveying because they either didn’t know what it was or even that it was an option.  It is our hope 
that with the purchase of these new items, we can show them the technology that surveyors use daily and 
teach the community what it is that a surveyor does. Luckily, surveying is a diverse career field in that it 
can appeal to a person who likes to work indoors and outdoors. 

In the beginning of June, we elected a new Chapter President, Vice President and Secretary/Treasurer. 
Join us in congratulating Emiliano Salazar as President, Lonnie McKnight as Vice President and 
Justin Archuleta as Secretary/Treasurer. Beginning in August, these elected officers will be taking over 
their roles.  

We are hopeful with the purchase of new equipment and doing outreach events, that a career in 
surveying will appeal to the indecisive students, current students for that matter and the younger minds 
bringing them into this field of study. It offers a plethora of opportunities, but the surveying field needs 
the exposure in order to educate others about this rewarding career. Lastly, enjoy and have a safe rest of 
your summer.   Δ
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