
INSIDE......
President’s Angle - 4
Thoughts on Professional Practice and 
       Education - 1: Faculty Licensure - 6
The Red River Boundary From Adams 
                                            to Aderholt - 8
NM Board of Licensure Report - 20
Eby's Escapades - 24
NMSU Geomatics Update - 26

        Volume 35    Number 4                                                                                       December 2021

NMSU Geomatics Program Receives
                                         Accreditation - 28

NMSU News - 29
NOAA Federal - 29
Professional Liability A/E Risk Review - 30
Obituary - Ira Hardin - 33
Obituary - "Benjie" Vigil - 34
Sustaining Members - 35



2

Barry Phillips
Phone: (505)470-2318

barryphillips.pls@gmail.com

State Officers and Administration of 
New Mexico Professional Surveyors

Benchmarks Editor -  Barry Phillips 
Education Foundation - Gary Eidson
Geospatial Advisory Committee- Mark 
Marrujo 
Lobbyist - Vacant
Minimum Standards - Will Plotner Jr.
PTAB - Allen Grace
Webmaster - Executive Director
BOLPEPS - Allen Grace
Conference - Darryl Coster

412 North Dal Paso 
Hobbs, NM 88240

Phone:  575-393-1462
Fax: 575-393-4836

patty.nmps@gmail.com
Web Site: NMPS.org

NMPS Contact Info Benchmarks 
Contact Info

New Mexico Professional Surveyors, striving to keep the 
Land Surveying profession respected and worthy of 

public and professional esteem; maintaining the highest 
ethical standards and encouraging the educational 

development of its membership. 

Chapter Officers 2021

Four Corners
President – Glen Russell
Vice-President – Kyle Spolar
Secretary – John Wayne
Treasurer – Alex Johnson
Last Wednesday of odd # months 

Llano Estacado
President – Jeremy Baker
Treasurer – Gary Eidson
Regular Meeting: 2nd Tuesday

Las Vegas
President – Rod Billingsley
Vice-President – Grant Gourley
Secretary/Treasurer – David Hernandez
Meeting: K-Bobs, 3rd Wednesday 5:30

Middle Rio Grande
President – Loren Risenhoover 
Vice-President – Tom Patrick
Secretary – Daniel Baca
Treasurer – Thomas Johnston
Director –  Bernard Seitz
Regular Meeting: 2nd Wednesday

North Central
President – Diego Sisneros
Vice-President – Jeff Ludwig
Secretary – Joseph Schmitt
Treasurer – Joseph Schmitt 
Regular Meeting: 3rd Wednesday 6pm

Southern Rio Grande
President – Virginia Beck
Vice President – Vacant
Secretary – Jason Lord
Treasurer –  Kery Greiner
Regular Meeting: 3rd Wednesday

NSPS NMSU Student Chapter
President – Laura Hardin
Vice President – Jeremy Aranda-Trujillo
Secretary –  Analys Negron 
Treasurer – Laura Hardin
E-Council Reps - Kate Bolivar/Jeremy 
Aranda-Trujillo
Regular Meeting: Scheduled

  

President - Darryl Coster
President Elect - Loren Risenhoover
Vice President - Diego Sisneros
Treasurer - Kery Greiner
Past President - Matt Norman 
Executive Director - Patty Floyd
Ethical Practices - Vacant
NSPS Governor - David Acosta
Westfed Rep - Allen Grace 
By-Laws - Tammy Kaber
Young Surveyors - James Combs

Submission Deadlines: 
for MARCH 2022 - FEBRUARY 15, 2022

Benchmarks - December 2021

While downtown 
in Ruidoso doing 
some Christmas 
shopping I ran 
into an old friend.  
Standing there 
on the sidewalk 
talking, I noticed 
this.  

My friend asked 
“why would you 
take a picture of 
that”.  I told him 
it’s a surveyor 
thing………
Gary Eidson
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Front cover:  Luis Gutierrez - NMSU 
Geomatics student. 

Photo sent in by David Acosta.
Back cover: Bearing Tree in Luna, NM. 

 Photo sent in by Tammy Kaber.

Festive Greetings, and wising you and yours a wonderful festive season!

In with the new (Loren Risenhoover) and out with the not so old (Darryl Coster),  we march forward in 
trusting fashion that 2022 will bring us health and prosperity, despite the gloomy outlook predicted by 
some. Thanks Darryl for your hard work this year and we look forward to your continued support as you 
move through the path of  leadership. Thank you Loren for stepping up and we wish you much success in 
your endeavors his year.

We bring you part three of four of Brian Portwood’s “The Red River Boundary from Adams to Aderholt”, 
lending  more light pertaining to the Quiet Title Act.  Knud Hermansen, not altogether retired educator, 
brings some of his thoughts to the fore regarding surveying faculty staff and licensing requirements. I am 
sure you will find his words of interest given what we in New Mexico are experiencing with faculty staff 
from NMSU being seated on the NM Board of Licensure. 

This is a good thing together with the increased enrollment of students at NMSU. The NM Board Chair, 
Cliff Spirock, has provided us with some BOL News, some good and some bad and we need to pay 
particular attention to some of what has been transpiring. Congratulations to Professor Ahmed Elaksher 
on being appointed and accepted as a member of the professional engineers committee. As you will note, 
he was initially appointed to be on the survey committee but because of the rules that was not possible. 
There is some serious concern for filling the remaining survey spot given what Cliff has reported. Cliff 
also reports on the long standing issue of “basis of bearing”, as it relates to the NM Minimum Standards.  
Two options were considered, of which option 2 will be ratified after meeting certain additional criteria, 
as reported herein.

Thanks also to some of our Southern Rio Grande members for alerting us to the NMSU Geomatics Pro-
gram receiving Accreditation as reported by Linda Fresques. Congratulations to Prof. Elaksher and the 
others for this wonderful achievement.

We are also sad to report the loss of some of our membership especially during the current circumstances. 
They will be missed, RIP Ira Hardin and Hipolito “Benjie” Vigil. We will remember them fondly…

Thank you to all our contributors, advertisers and many of you for your continued input and support of this 
publication. We need many more of you to give us some valued input.

Best wishes,
Barry
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President’s 
Angle

Darryl Coster , PS
(2021 NMPS President) 

December 2021

Dear Fellow Professionals, students and the many others interested in the science of Geomatics;

As 2021 comes to a close, my time as the NMPS President, has also come to a close. What a year this 
has been.

During the year, we have had quite a few challenges due to the ongoing Covid mandates, masks, 
social distance etc. The Board was able to conduct meetings, although virtual we were able to meet and 
discuss business. As part of the virtual, we were able to participate in a 7 States Virtual Conference, 
which was very successful and generated revenue for the NMPS. 

One topic of discussion, was how do we keep our existing members engaged in the profession? 
Outreach , being that the Chapter Presidents need to do a better job of getting the chapter members to 
participate and attend their local meetings. The Board is available as a resource to help get the message 
out, help is available for the asking. 

As I leave, Loren Risenhoover, the incoming President, is ready to take the reins and keep NMPS 
moving forward.

I want to thank NMPS for having the confidence in my leadership and I valued the time as your 
president and look forward to meeting everyone at our next (in person) conference.

Professionally,

Darryl
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Thoughts on Professional Practice and Education
Article 1: Faculty Licensure

by 
Knud E. Hermansen †
P.L.S., P.E., Ph.D., Esq.

This will be the first of several articles giving thought to the topic of professional practice and education.

I have reached the age where I have a great many opinions and have no fear of sharing them. I have no 
employers that would take umbrage of my opinion. Perhaps some current or past clients might object but 
they are free to seek others to perform their services should they wish. 

If this is the first of several articles I plan to write, I can introduce myself thoroughly in this article and be 
reticent about an introduction in later articles. 

I am retired after 30 years of teaching though I still do contract teaching for surveying and engineering 
programs. I have also retired from the military where I was a surveyor and engineer for over twenty years. 
I have been licensed in several states as a surveyor, engineer, and attorney. I still have an active license 
for each profession in at least one state. I have consulted in a wide variety of roles offering surveying, 
engineering, and legal services. I have surveyed many miles of boundaries. I was a member of a 
licensing board at one time. On numerous occasions I have served as an expert witness, trial attorney, 
appeals attorney, arbitrator, mediator, boundary commissioner, and, of course, a professor and instructor. 
Old age, experience, and my varied and unique practice I hope gives me a perspective that will generate 
some thought, no doubt some controversy, and perhaps some changes. 

In this missive I will focus on surveying faculty qualifications. I will not and never claim to be among the 
best faculty. I am sure there are some former students that will claim I am not even a satisfactory faculty 
for I had hard standards and high expectations that left some students disgruntled and unhappy that I chose 
to apply these standards to them. As I said, I am too old to change or even give much care to what a young 
student, lacking experience, may believe. To put it simply, their opinion is seldom my reality. After the 
graduate has practiced in the surveying profession for fifty years and still wishes to maintain a low opinion 
of my instruction, I will welcome their thoughts and give them worthy consideration.

The point I wish to make in this missive is to give my opinion on faculty licensing. I do not believe 
a quality surveying program must require every faculty to be licensed to practice the profession of 
surveying. However, I do believe a majority of faculty should be licensed to practice the profession. I will 
offer three reasons for my opinion. 

First and most importantly, I am of the firm opinion that no amount of education and research in 
surveying or ‘geomatics’ (as some programs prefer to use), allows a faculty to provide the impactful 
presentation experience allows. Of course, any person wishing to become faculty and claim they have 
experience outside of academics should have enough experience to be able to qualify and sit for 
professional exams in at least one state.
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I am mindful that some faculty may have experience in areas of surveying practice that their state of 
residency will not accept toward licensure. Yet, that person will not be prevented from applying and being 
licensed in some other state that does accept their experience for licensure. (There is no state, by law, that 
can demand residency in the state before being licensed.) By way of example, I would refer the reader 
to some states that require a license for and therefore must accept experience in areas of remote sensing 
and GIS when applying for professional licensing.

Second, I believe it important that faculty set an example that will encourage students to seek professional 
licensing in the surveying field. This is done most effectively by the faculty themselves being licensed to 
practice the profession of surveying. I have seen numerous articles in professional magazines that lament 
the aging of the licensed surveyor population and how few young persons are entering the profession. 
Many employers lament the difficulty of finding young persons interested in filling employment openings. 
Young adults are not given a good example by allowing surveying instructors to be unlicensed.

Third, I believe faculty are much more inclined to have been or become active in their state and national 
professional societies when licensed. I am of the very firm belief that a successful college surveying 
program must enjoy the support of state surveying societies. To enjoy that support, there must be 
continuous interaction and familiarity between the academic program and the professional society. 
The interaction and familiarity are often absent or tenuous at best when faculty are not licensed. 
Lacking a license, the faculty can’t be a full member of the professional society.

I have such a firm opinion on the importance of requiring licensed faculty, that I would demand licensing 
as a prerequisite for a faculty member even at the sake of academic qualifications. If the only choice to fill 
a faculty position was between a licensed individual and one with a Ph.D. of similar temperament, I would 
opt to always take the licensed individual. 

Many universities that host surveying programs require a Ph.D. These same surveying programs do not 
require professional licensing of faculty. For some reason which I cannot comprehend, even after 30 
years in college teaching, university administrators think it much more important to hire a Ph.D., without 
practical experience, often without experience as a resident, to teach surveying topics. The administrator 

Link to our website: 
www.thegeoholics.com

will not accept someone without the Ph.D. that would have 
many years of relevant experience, relevant license, and 
familiarity with the residency where a graduate is likely to 
seek employment.

Having given my opinion, I now offer advice by 
suggesting ABET and professional societies make 
strenuous and consistent requests of administrators of 
surveying programs to demand current faculty become 
licensed and new faculty to be licensed prior to 
employment. The line is very clear. If a person wishes 
to teach in a surveying or geomatics program, they 
should have a professional license.

† Other books and articles by Knud can be found at 
https://umaine.edu/svt/faculty/hermansen-articles/
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The Red River Boundary From Adams to Aderholt - How 
a President Circumvented the Federal Quiet Title Act to 

Bring the Most Protracted Boundary Dispute in American 
History to its Conclusion

Part Three of Four – As Decades of Riparian Litigation Pass, 
and the QTA Era Arrives, the Locational Permanence of the 

Red River Gradient Boundary Remains a Source of 
Uncertainty and Consternation 

by
Brian Portwood

In 1925, having fully addressed the matter of the location of the northern boundary of eastern Texas, 
SCOTUS next embarked upon the additional task of resolving the ownership of a myriad of royalty 
interests along the Red River, a process which yet again brought riparian boundary issues to the forefront, 
demonstrating the immense confusion which pervaded the subject area as a direct result of extensive 
historical misapplication of the meander boundary concept, resulting from widespread ignorance of the 
true nature and meaning of meander lines. On the Texas side of the river, a great many surveys had 
been conducted several decades earlier, abutting the river as it stood prior to its substantial northward 
migration, which occurred largely during the late Nineteenth Century, and in one particular location, a 
survey had been done in 1886, showing a parcel lying between the river on the north and a larger tract, 
known as the Powell Tract, which had been previously created by means of an 1861 survey, of what was 
riverfront land in 1861, on the south. Shortly after the parcel created in 1886 was acquired years later, 
by the Durfee Mineral Company for oil extraction purposes, the owner of the Powell Tract protested 
that his property legally extended all the way to the river, which had expanded his acreage by forging its 
way steadily northward between 1861 and 1886, and on that basis he asserted that Durfee had actually 
acquired nothing at all. In response, while insisting that his parcel was entirely legitimate, Durfee not 
surprisingly contended that the 1886 survey had been properly conducted, upon the premise that his 
opponent's tract was bounded on the north by the meander line of 1861, rather than the river itself, 
pointing out that the prior owners of both properties had long regarded the 1861 meander line as a 
permanent and immobile property boundary. Thus the Court was required to clarify, to Durfee's chagrin, 
that the 1886 survey upon which his acquisition was based was a legal nullity, because although avulsive 
river movement, once proven, deprives streams of their capacity to control boundaries, and can therefore 
support judicial adoption or approval of a meander line as a boundary in certain instances, accretive river 
movement has no such impact upon boundaries, and allows a meandered stream to continue to function 
as a boundary monument even as it moves laterally, thereby rendering any meander lines which were 
previously created upon its banks entirely immaterial for boundary purposes:

"As an incident of the receivership in this cause, it becomes necessary to determine conflicting claims 
to the royalty interest ... south of the south bank of the Red River ... the principal question is whether the 
Powell survey (of 1861) extended northward to the south bank of Red River, leaving nothing between it 
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and the bank, or stopped short of the bank, leaving a narrow wedge-shaped strip between it and the 
bank. The Durfee survey was made 25 years later on the assumption that the Powell survey left such a 
strip there. Three wells are in the wedge-shaped strip of accreted land ... the surveyor (in 1861) began 
... on the south bank of Red River ... the (1861) field notes ... described the northerly line .. running "up 
the river with its meanders" ... the field notes entered in the appropriate local records said "thence up 
the river with its meanders" ... the phrase "thence up the river" ... means up the natural course of the 
river ... the survey … drawing or plat represented the river as the northern boundary ... the survey was 
intended to call, and did call, for the river as a boundary and that controlling influence must be given 
to that call ... the land lying between the south bank, as now existing, and that bank as existing at the 
time of the Powell survey,  is accretion to the bank, and therefore part of the Powell tract ... during 
the 25-year period intervening between the Powell survey (of 1861) and the Durfee survey (of 1886) 
there was a large addition to the south bank, but in later years most of that addition was cut away. 
At present the bank extends a little farther northward than it did when the Powell survey was made. 
These changes all resulted from the natural and gradual processes of accretion and erosion, which are 
rather pronounced in Red River. Its currents and channels shift from one side of its wide bed to the 
other ... a boundary bank is changed by these processes, and the boundary, whether private or public, 
follows the change ... there was no land between the Powell tract and the river to which the Durfee 
survey and patent could give any right ... or any royalty interest arising therefrom." (see 268 US 252)

... on the south bank of Red River ... the (1861) field notes ... described the northerly line .. 
running "up the river with its meanders" ... the field notes entered in the appropriate local 
records said "thence up the river with its meanders" ... the phrase "thence up the river" ... 
means up the natural course of the river ... the survey … drawing or plat represented the 
river as the northern boundary ... the survey was intended to call, and did call, for the river 
as a boundary and that controlling influence must be given to that call ... the land lying 
between the south bank, as now existing, and that bank as existing at the time of the Powell 
survey,  is accretion to the bank, and therefore part of the Powell tract ... during the 
25-year period intervening between the Powell survey (of 1861) and the Durfee survey (of 
1886) there was a large addition to the south bank, but in later years most of that addition 
was cut away. At present the bank extends a little farther northward than it did when the 
Powell survey was made. These changes all resulted from the natural and gradual 
processes of accretion and erosion, which are rather pronounced in Red River. Its currents 
and channels shift from one side of its wide bed to the other ... a boundary bank is changed 
by these processes, and the boundary, whether private or public, follows the change ... 
there was no land between the Powell tract and the river to which the Durfee survey and 
patent could give any right ... or any royalty interest arising therefrom." (see 268 US 252) 
 

 
The Texas Court of Appeals also had occasion to comment upon the survey work which 
resulted in the creation of the Durfee parcel, finding it to be fundamentally defective in the 
1921 case of Schnackenberg v State (229 SW 934) because the 1886 surveyor erroneously 
regarded the 1861 meander line and the monuments marking it as legitimate components 
of a definitive boundary line, capable of preventing any northward expansion of the Powell 
Tract, while mistakenly disregarding the capacity of the river itself to serve as a natural 
boundary monument. 
 
Not surprisingly, despite the heroic efforts of the judicially appointed boundary 
commissioners, which we have noted, the outcome of the Red River litigation left many 
property owners on the Texas side feeling quite resentful toward the federal government. 
Unable to fully comprehend the law, and looking only at the result, which they saw as 
unfairly punitive and restrictive to their interests, rather than pondering its legal basis, 
they apparently felt cheated and wondered how the Court could be justified in upholding 
riverbed title in favor of property owners on the opposing riverbank, who were for the 
most part tribal members, by virtue of the centerline boundary principle, after having 
refused to apply that same beneficent principle of law and equity to their own properties 3 
decades earlier during the aforementioned litigation of the 1890s. This misguided 
bitterness obviously jaundiced relations between Texans and Oklahomans to some extent, 
but perhaps even more importantly it caused some highly influential Texans to distrust the 

The Texas Court of Appeals also had occasion to comment upon the survey work which resulted in the 
creation of the Durfee parcel, finding it to be fundamentally defective in the 1921 case of Schnackenberg 
v State (229 SW 934) because the 1886 surveyor erroneously regarded the 1861 meander line and the 
monuments marking it as legitimate components of a definitive boundary line, capable of preventing any 
northward expansion of the Powell Tract, while mistakenly disregarding the capacity of the river itself to 
serve as a natural boundary monument.

Not surprisingly, despite the heroic efforts of the judicially appointed boundary commissioners, which 
we have noted, the outcome of the Red River litigation left many property owners on the Texas side 
feeling quite resentful toward the federal government. Unable to fully comprehend the law, and looking only 
at the result, which they saw as unfairly punitive and restrictive to their interests, rather than pondering 
its legal basis, they apparently felt cheated and wondered how the Court could be justified in 
upholding riverbed title in favor of property owners on the opposing riverbank, who were for the most 
part tribal members, by virtue of the centerline boundary principle, after having refused to apply that 
same beneficent principle of law and equity to their own properties 3 decades earlier during the 
aforementioned litigation of the 1890s. This misguided bitterness obviously jaundiced relations 
between Texans and Oklahomans to some extent, but perhaps even more importantly it caused some 
highly influential Texans to distrust the federal government, and threatened to keep a dark cloud over 
relations between various federal agencies and the leadership of the Lone Star State. In the Summer of
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1927, prompted at least superficially by an inquiry from the Secretary of the Interior, but undoubtedly 
also hoping to provide broader assistance in the resolution of the true title status of the south half of the 
riverbed, Acting US Attorney General Mitchell composed and published the formal position of the 
Executive Branch on that subject, entitled "Title to Land  in Bed of Red River", in an effort to defuse 
the troublesome situation by providing historical clarification regarding that federal bedland title 
interest, which the Court had left unaddressed. In thus announcing one of the most significant feder-
al title disclaimers ever issued, Mitchell leveraged the historically established principle that no grantor 
will typically be legally presumed to have intended to retain any land not explicitly excepted or 
reserved unto that grantor in the relevant conveyance documentation. Although this development 
did nothing to alter the north boundary of Texas, it did clarify to the disgruntled Texans that the south 
half of the riverbed was not federal public domain, as Mitchell explained, in reality it had been 
property of the Choctaw Tribe since 1820, when the Red River was first described as a boundary in 
the tribal conveyance context, and that portion of the riverbed therefore bore no federal interest, 
aside from that which is legally associated with federal "guardianship" obligations that apply to such 
land rights held by Native Americans (FN 5): 

"Ordinarily a conveyance of lands bounded by a non-navigable water course carries title to the thread 
of the stream ... when a grantor who owns the upland on both sides of the stream, or a highway, conveys 
land on one side only, in the absence of language showing a different intention, a conveyance carries to 
the middle of the stream. When, however, he owns the entire bed of the stream, but no part of the upland 
on the opposite side (as in the  case of the Red River) his grant naming the stream as the boundary line 
will carry as far as he owns, and this principle has been recognized ... as logical and sound ... (quoting 
the Supreme Court of New Jersey)  "intent in the use of the words employed in running a water boundary 
governs, rather than the literal meaning of the words. The words ‘to,’ ‘on,’ ‘by,’ ‘at,’ ‘along’ a non-
tidewater stream presumptively carry title (acquired by  a grantee) as far into the stream as the 
grantor possesses." ... (quoting the Supreme Court of New Hampshire) "the grantor does not retain a 
narrow strip of land under a stream or other highway, because the title of it left in him would 
generally be of little use, except for a purpose of annoyance and litigation." ... the river (in 1820) 
was the boundary between the United States and a foreign country, and the United States owned the 
entire bed of the river. It is difficult to conceive of any reason why the United States should reserve … 
the bed of the river or any part thereof. Had it done so, it would have been the owner of a narrow 
strip of land … separating from a foreign country land being ceded (in 1820) to the Choctaw Nation. 
In the absence of language clearly expressive of such intent (on the part of the US as the grantor) no 
such construction should be given (to a federal land grant) … the United States intended to convey to the 
Choctaw Indians the territory bordered on the south by the southern boundary of the United States, which 
was the south bank of the river ... such was the intention   and legal effect of the treaty of 1820 ... the United 
States conveyed the entire bed of the Red River ... to the Indians ... no portion thereof is now owned by 
the United States." (see 1927 WL 2311)

While the federal position regarding the legal status of the riverbed which was set forth in 1927 may 
have alleviated some of the tension between federal officials and Texas leaders, it did not permanently 
extricate the federal government from involvement in the affairs of the Red River region, because the 
Native American interest in the riverbed would eventually motivate federal personnel to take action which 
a subsequent generation of Texans would view as provocative, as we will see. As far as the day to day 
activities of the residents of northern Texas were concerned however, the consequences of the Red 
River litigation seem to have had little impact upon their lives, particularly during the awful Dust Bowl 
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William DeWitt Mitchell (1874-1955) a military officer who  
went on to become an Attorney General of the US, appeared on 
the cover of Time in January of 1930, as the nation plunged 
into the Great Depression. His legacy was subsequently 
scarred however, as a result of the prominent role he played in 
the destruction of the Bonus Army just 2 years later. 
 
 
 

 
While the federal position regarding the legal status of the riverbed which was set forth in 
1927 may have alleviated some of the tension between federal officials and Texas leaders, 
it did not permanently extricate the federal government from involvement in the affairs of 
the Red River region, because the Native American interest in the riverbed would 
eventually motivate federal personnel to take action which a subsequent generation of 
Texans would view as provocative, as we will see. As far as the day to day activities of the 
residents of northern Texas were concerned however, the consequences of the Red River 
litigation seem to have had little impact upon their lives, particularly during the awful Dust 
Bowl period, when that ongoing disaster formed the focal point of their concerns, 
compounded of course by the difficulties imposed by the Great Depression. Many Texans 
occupying the relevant area seem to have contented themselves with the knowledge that 
the river was still migrating northward, secure in the belief that they were not losing any 
land to the river, and evidently in at least some cases even supposing that they were 
steadily gaining land, at the expense of their Oklahoma neighbors, thanks to the river's 
persistent movement. The Texas judicial system also readily brushed off any potential legal 
implications stemming from the navigability aspect of the 1922 federal ruling, reviewed 
previously herein, and declined to follow the lead of the nation’s highest judicial tribunal, 
holding in the 1932 case of State v Bradford (121 TEX 515) that the North Fork of the Red   
River could be legally identified as a navigable stream for bedland title purposes under 
Texas statutory law, showing no deference to the ruling handed down by SCOTUS 
pertaining to the downstream portion of that same river just 10 years earlier (FN 6). In the 
1941 case of Hancock  v Moore however, the Texas Supreme Court (TSC) expressed its 
full agreement with SCOTUS regarding the legal implications of extensive erosion in the 
boundary context, rejecting Hancock's assertion that the river's erosive action, which took 
place between 1880 and 1915, washing away her entire 125 acre estate, lying along the 
southern margin of the river, represented avulsion and therefore produced no boundary 
alteration, informing her that she  had in fact lost all of her land, through boundary 
relocation enacted by erosive forces. In addition, declining to adopt the infamous title 
re-emergence concept, the TSC notified  Hancock that because the river, at the point of its 
maximum southerly divergence in 1915,    had penetrated the boundary of the 
previously non-riparian property lying directly south of   the Hancock tract, all of the 
accretion which occurred when the river subsequently resumed  its northerly movement 
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compounded of course by the difficulties imposed by the Great Depression. Many Texans 
occupying the relevant area seem to have contented themselves with the knowledge that 
the river was still migrating northward, secure in the belief that they were not losing any 
land to the river, and evidently in at least some cases even supposing that they were 
steadily gaining land, at the expense of their Oklahoma neighbors, thanks to the river's 
persistent movement. The Texas judicial system also readily brushed off any potential legal 
implications stemming from the navigability aspect of the 1922 federal ruling, reviewed 
previously herein, and declined to follow the lead of the nation’s highest judicial tribunal, 
holding in the 1932 case of State v Bradford (121 TEX 515) that the North Fork of the Red   
River could be legally identified as a navigable stream for bedland title purposes under 
Texas statutory law, showing no deference to the ruling handed down by SCOTUS 
pertaining to the downstream portion of that same river just 10 years earlier (FN 6). In the 
1941 case of Hancock  v Moore however, the Texas Supreme Court (TSC) expressed its 
full agreement with SCOTUS regarding the legal implications of extensive erosion in the 
boundary context, rejecting Hancock's assertion that the river's erosive action, which took 
place between 1880 and 1915, washing away her entire 125 acre estate, lying along the 
southern margin of the river, represented avulsion and therefore produced no boundary 
alteration, informing her that she  had in fact lost all of her land, through boundary 
relocation enacted by erosive forces. In addition, declining to adopt the infamous title 
re-emergence concept, the TSC notified  Hancock that because the river, at the point of its 
maximum southerly divergence in 1915,    had penetrated the boundary of the 
previously non-riparian property lying directly south of   the Hancock tract, all of the 
accretion which occurred when the river subsequently resumed  its northerly movement 

period, when that ongoing disaster formed the focal point of their concerns, compounded of course by 
the difficulties imposed by the Great Depression. Many Texans occupying the relevant area seem to have 
contented themselves with the knowledge that the river was still migrating northward, secure in the 
belief that they were not losing any land to the river, and evidently in at least some cases even supposing 
that they were steadily gaining land, at the expense of their Oklahoma neighbors, thanks to the river's 
persistent movement. The Texas judicial system also readily brushed off any potential legal implica-
tions stemming from the navigability aspect of the 1922 federal ruling, reviewed previously herein, and 
declined to follow the lead of the nation’s highest judicial tribunal, holding in the 1932 case of State 
v Bradford (121 TEX 515) that the North Fork of the Red   River could be legally identified as a 
navigable stream for bedland title purposes under Texas statutory law, showing no deference to the 
ruling handed down by SCOTUS pertaining to the downstream portion of that same river just 10 years 
earlier (FN 6). In the 1941 case of Hancock  v Moore however, the Texas Supreme Court (TSC) expressed 
its full agreement with SCOTUS regarding the legal implications of extensive erosion in the boundary 
context, rejecting Hancock's assertion that the river's erosive action, which took place between 1880 and 
1915, washing away her entire 125 acre estate, lying along the southern margin of the river, represented 
avulsion and therefore produced no boundary alteration, informing her that she  had in fact lost all of her 
land, through boundary relocation enacted by erosive forces. In addition, declining to adopt the infamous 
title re-emergence concept, the TSC notified  Hancock that because the river, at the point of its maximum 
southerly divergence in 1915,    had penetrated the boundary of the previously non-riparian property 
lying directly south of   the Hancock tract, all of the accretion which occurred when the river sub-
sequently resumed  its northerly movement from that point, again exposing much if not all of the land 
that had  once been hers, belonged not to her but to her neighbor on the south:

"From 1880 to 1915, the waters of the Red River at intervals washed and overflowed the south bank of 
said river until the land (of Hancock) was taken and eroded by the gradual eating away of the south bank 
... in 1915, Red River, by its gradual encroachment upon the land to its south, had eroded and taken away 
the land on its south bank to the extent that the south bank of the river in said year was south of the north 
boundary line of Craddock and Coles ... by the gradual change of Red River ... all of the land described 
in that (1880 Hancock) deed was washed away and taken by erosive processes ... sometime in 1915 the 
Red River began receding to the north ... the movement of the river northward was accompanied by 
accretions ... the land lying between the south bank of Red River, as it ran during its furthest advance 
southward in the year 1915, and the south bank of Red River where it now runs, is land formed by deposits 
and accretions ... in the case of Oklahoma v. Texas, the Supreme Court of the United States ... held that
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notwithstanding the rapidity and suddenness of changes in the channel of the Red River, so long as the soil 
is eroded and passes away … the ordinary rule with reference to erosions and accretions applies. Tested 
by this rule of law the trial court was amply justified in its conclusion that the washing away of the 125 
acres ... by the Red River, constituted an erosion, so that title to said tract was entirely lost (by Hancock)    
and was further justified in the conclusion that when the river receded to the north … the land which again  
appeared in this location was an accretion to other lands (rather than a restoration of the Hancock estate) 
... erosion and accretion ... are amply supported by the evidence ... the judgment of the Court of Civil 
Appeals is affirmed." (see 135 TEX 619)

In 1946, another milestone case in the long running tug-of-war between federal and state courts over 
navigability as a source of fee title arose, providing the federal Court of Appeals for the Tenth Circuit 
with an opportunity to remind state leaders in Oklahoma of the limitations upon their ability to leverage 
the navigability concept as a means by which to maximize their revenue stream, in US v Champlin Refin-
ing. In that case, a portion of the Arkansas River within Oklahoma, passing through land which had been 
federally bestowed upon the Osage Tribe prior to Oklahoma statehood, then allotted and acquired by 
various others, was at issue, because state personnel had unilaterally declared that river to be legally 
navigable, after observing that the Supreme Court of Kansas had deemed the upstream portion of that 
same river to be navigable for bedland title purposes. Having taken the position that the riverbed was 
property of Oklahoma, state personnel not surprisingly proceeded to execute oil and gas extraction leases  
to Champlin in 1942, and Champlin commenced drilling operations, leading the owners of the various 
riparian properties which Champlin had entered to turn to the federal government for support and legal 
assistance. The US responded, filing an action in federal court against Champlin, but Oklahoma then 
joined the action as an intervenor, to support Champlin, since that company was simply acting as a grantee 
of the state, recognizing that in reality it was the authority of state, in the navigability context, which 
was being contested. A trial judge upheld the right of Champlin to utilize the riverbed for mineral 
extraction, on the grounds that the Supreme Court of Oklahoma had confirmed the navigability status of 
that river, concluding that the state personnel who had issued leases enabling Champlin to occupy and use 
the riverbed had therefore acted appropriately in so doing. As can readily be seen, the decisions made by 
both elected leaders in Oklahoma and the Oklahoma judiciary, regarding navigability, leading up to this 
particular litigation, essentially paralleled those of the neighboring states of Kansas and Texas, each of 
which had chosen to defiantly ignore and bypass federal standards for title navigability determination, as 
those standards had been set forth by SCOTUS (FN 7). Thus it was obviously time for another generation 
of state leaders to be judicially reminded of the same lesson which their predecessors had learned from 
SCOTUS more than 2 decades earlier during the 1920s, and when the Tenth Circuit reversal noted here 
was elevated to SCOTUS by Champlin and Oklahoma, the High Court approvingly chose to leave this 
powerful decision    of the Tenth Circuit undisturbed:

"The trial court held that the State had power to declare rivers navigable, and to limit the title of riparian 
owners to the high water mark of the river ... navigability is determinative and is a federal question ... 
the question here presented is what title passed by (federal) patents ... Oklahoma could not adopt a retro-
active rule for determining navigability ... to enlarge what actually passed to Oklahoma at the time of 
her  admission (to the Union) ... if the Arkansas River is not navigable, then the title of the Osages, as 
(federally) granted, certainly included the bed  of the river ... but it is said that the navigability of the 
Arkansas River is a local question to be settled by the Legislature and the courts of Oklahoma, and that 
the Supreme Court of the state has held that ... the river is navigable ... a similar argument was made ... 
in Oklahoma v Texas, based on a decision by the Supreme Court of Oklahoma as to the Red River ... the
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controlling effect of the state court decision was there denied ... navigability  of the stream is not a local 
question for state tribunals to settle ... the judgment of the state court does not bind us, for the validity 
and effect of an act done by the United States is necessarily a federal question ... It is not for a state, by 
courts or legislature, in dealing with the general subject of beds of streams, to adopt a retroactive rule for 
determining navigability which would destroy a (privately held) title already accrued under federal law ... 
some states have sought to retain title to the beds of streams by recognizing them as navigable when they 
are not actually so ... no one can object, unless it is sought thereby to conclude one whose right to the bed 
of the river, granted and vested before statehood, depends for its validity on non-navigability of the stream 
... a grantee of land, bounded by a non-navigable stream or river, acquires title to the land to the center 
or thread ... the grantor (the US) will not be presumed to have reserved a strip of land covered by water 
... the (Osage) grant, therefore, was not subject to local law. It must be construed in accordance with ... 
decisions of the United States Supreme Court ... when the (federal) trust patents (to Osage allottees) were 
issued, they conveyed the title to the center of the Arkansas River (on both sides) ... the State of Oklahoma 
could not, by legislative fiat or judicial decision, take from the Indian allottees what the United States had 
conveyed to them ... the river was non-navigable in fact. The Supreme Court of Oklahoma could not ... 
adjudge that the river was navigable and bind the United States and the heirs of Indian allottees by such 
adjudication ... the judgment is reversed." (see 156 F2d 769)
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The site of the Champlin case, which involved land lying partly in Section 24, T23N, R3E & 
partly in Section 19, T23N, R4E, Indian Meridian, features a portion of an especially large 
oxbow loop in the Arkansas River, which forms the northern boundary of Pawnee County, 
Oklahoma.  
 
In 1968, a full 4 decades after the Red River litigation of the 1920s, and just 4 years before 
the enactment of the federal Quiet Title Act (QTA) the case of Simons v Vinson (394 F2d 
732) finally brought the river movement issue to the doorstep of the federal Court of 
Appeals for the Fifth Circuit, which covers Texas. Simons and his fellow plaintiffs, as typical 
owners of riparian properties on the Texas side of the Red River, became concerned by the 
issuance of federal leases, which enabled oil drillers to occupy land that the plaintiffs 
believed to be part of their own riparian properties, because in their view that federally 
leased land had formed as accretion along the south bank of that river. About 1000 acres 
was in contention, as federal officers representing both the Bureau of Land Management 
(BLM) and the Bureau of Indian Affairs (BIA) took the position that the river's movement, 
subsequent to the judicial adoption of the gradient boundary, was legally inconsequential, 
operating under the premise that the relevant ground was still legally part of the riverbed, 
despite being dry at virtually all times, because the accreted area was on the north side of 
the judicially approved gradient boundary. The plaintiffs decided to file an action against 
those officers in federal court, properly recognizing that a state court action would 
accomplish nothing, since a federal land rights interest was plainly present, and they 
requested a judicial order directing BLM to execute quitclaim deeds, conveying various 
portions of the oil rich accreted acreage to each of the plaintiffs. Federal personnel had not 
deliberately facilitated an invasion of the properties held by the plaintiffs, federal surveyors 
were prepared to prove, through the employment of legitimate survey evidence, that the 
land in question was all north of the judicially established southern boundary of the 
riverbed, as it been monumented and described during the 1920s, yet Simons and his 

The site of the Champlin case, which involved land lying partly in Section 24, T23N, 
R3E & partly in Section 19, T23N, R4E, Indian Meridian, features a portion of 
an especially large oxbow loop in the Arkansas River, which forms the northern 
boundary of Pawnee County, Oklahoma. 

In 1968, a full 4 decades after the Red River litigation of the 1920s, and just 4 years before the 
enactment of the federal Quiet Title Act (QTA) the case of Simons v Vinson (394 F2d 732) finally brought 
the river movement issue to the doorstep of the federal Court of Appeals for the Fifth Circuit, which covers 
Texas. Simons and his fellow plaintiffs, as typical owners of riparian properties on the Texas side of the 
Red River, became concerned by the issuance of federal leases, which enabled oil drillers to occupy land 
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that the plaintiffs believed to be part of their own riparian properties, because in their view that 
federally leased land had formed as accretion along the south bank of that river. About 1000 acres was in 
contention, as federal officers representing both the Bureau of Land Management (BLM) and the 
Bureau of Indian Affairs (BIA) took the position that the river's movement, subsequent to the judicial 
adoption of the gradient boundary, was legally inconsequential, operating under the premise that the 
relevant ground was still legally part of the riverbed, despite being dry at virtually all times, because the 
accreted area was on the north side of the judicially approved gradient boundary. The plaintiffs decided 
to file an action against those officers in federal court, properly recognizing that a state court action 
would accomplish nothing, since a federal land rights interest was plainly present, and they requested a 
judicial order directing BLM to execute quitclaim deeds, conveying various portions of the oil rich accreted 
acreage to each of the plaintiffs. Federal personnel had not deliberately facilitated an invasion of the 
properties held by the plaintiffs, federal surveyors were prepared to prove, through the employment of 
legitimate survey evidence, that the land in question was all north of the judicially established southern 
boundary of the riverbed, as it been monumented and described during the 1920s, yet Simons and his 
neighbors sought to challenge federal enforcement of the judicially approved gradient line for boundary 
purposes. Thus the stage was finally set for a thorough federal judicial analysis of the intent which was 
embodied  in the well monumented and readily resurveyed gradient boundary location that had been 
established by Kidder & Stiles more than 40 years before, potentially clarifying whether the clearly 
described gradient boundary line was really meant to rigidly bound both Texas itself  and Texans as 
property owners on a permanent basis or not. But because no right to take legal action against the US, or 
against any of its agencies or agents, for boundary or title clarification purposes, had yet been statutorily 
put in place in 1968, the Fifth Circuit was legally compelled  to leave that pivotal question unaddressed, 
after explaining to the plaintiffs why they could be allowed no opportunity to prove that accretive river 
movement had rendered portions of the duly established gradient riverbed boundary obsolete: 

"Probably no principle of law is better established than that the United States may not be sued without 
its consent ... the complaint (filed by the plaintiffs) is an unsophisticated attempt to avoid the defense of 
governmental immunity, by naming as defendants the officers of particular government agencies, and al-
leging that these officers acted beyond their authority. The immunity of the sovereign, however, extends 
to its agencies, the Department of the Interior and the Bureau of Land Management and Indian Affairs, 
and the officers of these agencies ... the fact that the United States was not named as a defendant does not 
determine whether it is actually a party to the suit ... a suit is against the sovereign if the judgment sought 
would expend itself on the public treasury or domain, or interfere with public administration, or if the ef-
fect of the judgment would be to restrain the government from acting, or to compel it to act ... appellants 
seek to obtain quitclaim deeds ... the district court was asked both to compel and to restrain actions of 
the government. The effect of any judgment granting such relief would, of necessity, operate against the 
government. Hence the suit is unquestionably against the United States ... the  United States is an indis-
pensable party to such an action. Inasmuch as it has not consented to be sued, the court lacks jurisdiction 
... our original principle, that absent its consent the United States may not be sued, forecloses such a suit. 
Dismissal, therefore, was proper."

Thus it became quite clear by the late 1960s, if not even earlier, well before the QTA came into existence, 
that extensive accretion and reliction had afflicted the Red River, substantially relocating it from the 
documented position which it had occupied during the 1920s, and numerous private property owners 
on the Texas side, having patiently observed the river's northward progress for decades, intent upon 
reaping the benefits of the river's migration, stood ready to assert title to their respective portions of the long 
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submerged but recently exposed land. Confronted with the concept of federal sovereign immunity 
however, they discovered  that in fact no legal avenue was open for them to pursue, making even the 
strongest or clearest evidence of erosive or accretive river movement entirely useless to them as a basis 
for litigation. In 1972, the QTA brought such property owners the opportunity they had long sought, en-
abling them to take on the federal government in a federal courtroom for the purpose of boundary and title 
clarification, but the infamous 12 year QTA bar limited any such opportunities to matters which had 
freshly arisen, keeping adjudication of historical matters such as the development of accretion legally out 
of bounds, so even after 1972, relatively few riparian property owners were able to successfully achieve 
the goal of unclouding their titles by resolving their boundary issues under the auspices of the QTA. As 
the ensuing years came and went, federal personnel continued to adhere to the monumented gradient 
boundary, viewing it as a federally established and judicially sanctioned alignment, clearly created for 
boundary purposes, which was intended to permanently divide federal interest land from non-federal 
land. And they were right of course, that a permanent line of division had indeed been created under the 
direction of SCOTUS, which was re-
presented by the gradient boundary line, as 
it was positioned by Kidder & Stiles, but 
as may be recalled, SCOTUS had never 
indicated, either during the litigation of the 
1920s or at any subsequent time, that the 
judicially approved river gradient of the 
1920s was meant to embody permanence
in the locational context. Although the 
Fifth Circuit had obviously not express-
ly confirmed the permanence of the Red 
River gradient boundary in 1968, declin-
ing to address that issue in any respect as 
we have seen, the dismissal of the Simons 
case clarified that no attempt to legally 
challenge that line's ongoing legitimacy or 
controlling force, for purposes  of boundary 
control, could gain any legal traction, under 
the law as it stood prior to the arrival  of 
the QTA. Therefore, that ruling operated to 
assure federal personnel that they were au-
thorized to continue to exercise exclusive 
control over all of the land on the north side 
of  that historic line, without regard for any 
river movement, shielded by the power of 
sovereign immunity from any accusations 
that in so doing they were illegitimately 
exerting public control over private lands.

Land rights were always particularly 
important to Frank Church (1924-1984) 
US Senator from 1957 to 1981, who during 
the late 1960s, in response to extensive title
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concerns raised by his Idaho constituents residing in the Snake River Valley, spearheaded the development 
of the legislation which in 1972 became the federal Quiet Title Act (photo below).

property owners were able to successfully achieve the goal of unclouding their titles by 
resolving their boundary issues under the auspices of the QTA. As the ensuing years came 
and went, federal personnel continued to adhere to the monumented gradient boundary, 
viewing it as a federally established and judicially sanctioned alignment, clearly created for 
boundary purposes, which was intended to permanently divide federal interest land from 
non-federal land. And they were right of course, that a permanent line of division had 
indeed been created under the direction of SCOTUS, which was represented by the gradient 
boundary line, as it was positioned by Kidder & Stiles, but as may be recalled, SCOTUS had 
never indicated, either during the litigation of the 1920s  or at any subsequent time, that 
the judicially approved river gradient of the 1920s was meant   to embody permanence 
in the locational context. Although the Fifth Circuit had obviously not expressly confirmed 
the permanence of the Red River gradient boundary in 1968, declining to address that 
issue in any respect as we have seen, the dismissal of the Simons case clarified that no 
attempt to legally challenge that line's ongoing legitimacy or controlling force, for purposes  
of boundary control, could gain any legal traction, under the law as it stood prior to the 
arrival  of the QTA. Therefore, that ruling operated to assure federal personnel that they 
were authorized to continue to exercise exclusive control over all of the land on the north 
side of  that historic line, without regard for any river movement, shielded by the power 
of sovereign immunity from any accusations that in so doing they were illegitimately 
exerting public control over private lands. 
 

 
 

Land rights were always particularly important to Frank Church (1924-1984) US Senator 
from 1957 to 1981, who during the late 1960s, in response to extensive title concerns 
raised by his Idaho constituents residing in the Snake River Valley, spearheaded the 
development of the legislation which in 1972 became the federal Quiet Title Act.  
 
In 1981, just 9 years after the QTA became federal law, the Tenth Circuit addressed 
Bradford v US (651 F2d 700) which was the first riparian boundary case involving land 
situated along the Red River to reach the appellate level during the QTA era. Bradford 
owned land on the north side of the river, in Harmon County, Oklahoma, which was once 
part of Greer County, Texas, discussed previously herein, and his neighbor Johnson owned 
some adjoining land, which also fronted upon the north side of the river. Both parties 

In 1981, just 9 years after the QTA became federal law, the Tenth Circuit addressed Bradford v US (651 
F2d 700) which was the first riparian boundary case involving land situated along the Red River to reach 
the appellate level during the QTA era. Bradford owned land on the north side of the river, in Harmon 
County, Oklahoma, which was once part of Greer County, Texas, discussed previously herein, and his 
neighbor Johnson owned some adjoining land, which also fronted upon the north side of the river. Both 
parties understood that their patented tracts extended into the non-navigable riverbed, per the federal 
rulings of the 1920s which we have previously reviewed, but they were both unsure where the line of 
division between their properties ran as it passed through the riverbed, and they were also unsure how 
far south their mutual property line extended. To resolve those questions, Bradford filed an action under 
the QTA, against both Johnson and the US, since BLM personnel had informed him that the south half 
of the riverbed was federal interest land, making it necessary for him to file his action in federal court, 
rather than state court, in order to fully resolve all of the boundary issues relating to both the Bradford 
and Johnson properties. During the course of that litigation, Bradford settled all of his issues with both the 
US and Johnson by means of agreement, accepting the federal assertion that he did not own any portion 
of the south half of the riverbed, so the boundaries of his tract were fully defined without any need for 
adjudication, but the case he  had initiated continued anyway, because unlike Bradford, Johnson was un-
willing to agree that the US had retained any interest in the south half of the bed, and she insisted that her 
tract extended all the way to the north line of Texas, upon the south riverbank. The Tenth Circuit upheld a 
lower court ruling in which Johnson prevailed, on the grounds that the Johnson tract, consisting of typical 
riparian lots platted by the GLO, was undeniably riparian in character, pointing out that the US could not 
successfully maintain otherwise, regardless of any river movement, after having published an approved 
GLO plat, which was cited in the Johnson patent, showing the lots that were acquired by Johnson to be 
riverfront lots. In addition, the majority held, because the US had failed to expressly retain fee title to any 
portion of the riverbed when composing the Johnson patent, her ownership of those lots legally carried 
her private title not only to the centerline of the river, but all the way to its opposite bank, just as she had 
quite astutely contended. One dissenting Justice however, very wisely suggested that his fellow Justices 
had erred in upholding Johnson's victory, not in their application of the aforementioned principles per-
taining to riparian boundaries, but on the even more vital matter of QTA jurisdiction, and the accuracy of 
the dissenting position on that key issue was confirmed less than 2 years later by SCOTUS, thus Johnson's 
judicial triumph over the federal government was in fact destined to be the last of its kind (FN 8). 
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Footnotes

5) Nearly 30 years later in 1956, the case of Choctaw & Chickasaw Nations v Seay (235 F2d 30 - 
appellate ruling approved without comment by SCOTUS later in the same year - 352 US 917) brought 
further controversy regarding ownership of the south half of the bed of the Red River to the attention of 
the federal Court of Appeals for the Tenth Circuit, which covers Oklahoma. This conflict involved no 
Texans, resulting instead from contention between tribal allottees like Seay and the particular tribal 
entities which represented their title predecessors with regard to the land comprising southeastern 
Oklahoma. Seay and other allottees, as well as the successors of an unknown number of allottees, 
asserted that their typical federally platted riparian lots, bounded as those lots were by the river on the south, 
actually extended all the way across the riverbed,  to the northern boundary of Texas, unrestricted by any 
GLO meander lines or even by the medial line of the stream, as SCOTUS had defined it in the 1920s, 
leaving no tribally owned  land in the south half of the riverbed, in those locations which had been 
federally distributed   to allottees. Citing the boundary determination rationale outlined in 1927 by 
Mitchell with approval, the Tenth Circuit informed the Tribes that the same boundary principle which 
had bestowed legal title to the south half of the riverbed upon the Choctaw Nation in 1820, by virtue 
of a treaty, had operated to pass that same title on to all tribal allottees, when the allottees made their 
congressionally mandated land acquisitions early in the Twentieth Century. Thus the Tribes learned that 
the references in the federal patents held by allottees to the GLO surveys,  in which the land along the 
north side of the river was meandered and subdivided in the typical manner, provided them with no 
valid basis upon which to maintain that the title thus acquired by each allottee was 
limited by any line other than the northern boundary of Texas, upon the southern riverbank.
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6) The Supreme Court of Texas more recently addressed another conflict involving the specific metho-
dology pertinent to navigability determination, which like the Bradford case of 1932, also related to one 
of the streams forming the upper portion of the Red River, in Texas Parks & Wildlife Department v 
Sawyer Trust (ST) (354 SW3d 384 - 2011). In that case, Texas asserted ownership of the bed of the 
Salt Fork of the Red River based upon navigability, after a land surveyor, acting as an agent of the state, 
filed an official report of his personal observations in 2006, identifying that stream as being navigable for 
bedland title purposes. While the Texas Supreme Court agreed with ST that navigability determination is 
a fundamentally judicial exercise, which can never be conclusively conducted by any land surveyor, in 
accord with the 1932 Bradford ruling, the Court nevertheless rejected the assertion made by ST that the 
2006 navigability report provided ST with a valid basis for legal action against Texas, pointing out in so 
doing that sovereign immunity shielded the state from any such legal attack, provided that the surveyor 
was acting within his authority in drawing a legal conclusion regarding the navigability status of the 
stream in contention. Nonetheless, the Court notified the litigants,   as a holder of title to private property 
which had been clouded by that surveyor’s declaration  on the matter of navigability, ST was free to file 
a legal action against him, charging that he   had engaged in ultra vires action, beyond the scope of the 
authority vested in him. 

7) The judicial disparity or rift noted here was soon resolved, as the 1953 case of Lynch v Clements 
(263 P2d 153) signifies, yet Oklahoma opted to continue to maintain that the Arkansas River was legally 
navigable for purposes of bedland title, below the mouth of the Grand River. Central to the Lynch case 
was a dispute over title to a portion of the bed of the Arkansas River, which the plaintiff Lynch insisted 
was not navigable, was not property of Oklahoma, and was part of the riparian property he had acquired, 
lying along the banks of that river. Rejecting his position, the Supreme Court of Oklahoma held that the 
river in question was navigable in the specified location, below the confluence of the Arkansas and the 
Grand, but in so doing also acknowledged that "Upon admission of Oklahoma as a state into the Union, 
title to the bed    of navigable streams within its borders vested in the state, where not previously conveyed 
(to Native Americans) by the federal government. The navigability of a river being a federal question, a 
claim of ownership to a portion of the bed of the Arkansas River based upon a  federal grant made prior to 
statehood, presents a federal and not a local question". Thus Oklahoma at last judicially conceded that 
even as a sovereign state, it was nonetheless  obligated to honor all conveyances of land made by the 
US, including any such conveyances which included navigable bedland, prior to the arrival of Oklahoma 
statehood in 1907.

8) See Block v North Dakota (461 US 273 - 1983) in which SCOTUS clarified that the QTA cannot be 
liberally utilized and must be judicially applied only as a very narrow and tightly limited waiver of the 
sovereign immunity which is possessed by the US, in order to protect federal land rights interests to the 
greatest possible extent, because "Congress intended to foreclose totally any suit on claims that accrued 
more than 12 years prior to the effective date   of the QTA”, thereby establishing the judicial rule that 
every QTA claimant must prove that  the QTA bar does not prevent his legal action from proceeding, 
before any substantive issues  can even be judicially addressed, much less decided, under the QTA. 
Under the restrictive QTA standard adopted by SCOTUS less than 2 years after Johnson’s triumph, 
which standard remains in full effect today, Johnson clearly could not have prevailed, since the 12 year 
window of legal opportunity relevant to her particular tract, provided by the QTA, had both opened 
and closed several decades earlier, long before the QTA even existed, and quite possibly even before she 
was born.
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Map showing historic divisions of the land now comprising 
Oklahoma, including the ground once identified as Greer County, 

Texas, which was utilized in the 1981 Bradford litigation.  Δ  

(The author of this series of 
articles, Brian Portwood 

(bportwood@mindspring.com) is a 
licensed professional land surveyor, 
federal employee and historian of 

land rights law, providing material for 
the ongoing professional education of 

all members of the land rights 
community. All of the materials cited 

herein are freely available in pdf 
form, either by means of a standard 

internet 
keyword search or directly from the 
author of this article, who invites all 
those interested in further reading on 

this subject to contact him.)

the US, including any such conveyances which included navigable bedland, prior to the 
arrival of Oklahoma statehood in 1907. 
 
8) See Block v North Dakota (461 US 273 - 1983) in which SCOTUS clarified that the QTA 
cannot be liberally utilized and must be judicially applied only as a very narrow and tightly 
limited waiver of the sovereign immunity which is possessed by the US, in order to protect 
federal land rights interests to the greatest possible extent, because "Congress intended to 
foreclose totally any suit on claims that accrued more than 12 years prior to the effective 
date   of the QTA”, thereby establishing the judicial rule that every QTA claimant must 
prove that  the QTA bar does not prevent his legal action from proceeding, before any 
substantive issues  can even be judicially addressed, much less decided, under the QTA. 
Under the restrictive   QTA standard adopted by SCOTUS less than 2 years after 
Johnson’s triumph, which standard remains in full effect today, Johnson clearly could not 
have prevailed, since the 12 year window of legal opportunity relevant to her particular 
tract, provided by the QTA, had both opened and closed several decades earlier, long before 
the QTA even existed, and quite possibly even before she was born. 
 
 

 
 
Map showing historic divisions of the land now comprising Oklahoma, including the ground 
once identified as Greer County, Texas, which was utilized in the 1981 Bradford litigation.   
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The December Public Hearing on Rules went well with few audience attendees. All proposed NMAC 
Rule changes were forwarded to the Full Board meeting which followed the Rules actions.

See below (page 22) regarding options 1 and 2 as discussed herein: (editor)

At that Full Board meeting item 1, Option 1 (basis of Bearings) was removed by a PSC vote. Option 2 
(which applies similar language to all classes of surveys – except ILR’s and certain Unclassified Surveys) 
was passed.  Each rule change was adopted by the respective committees: PSC for Agenda items 2 and 5, 
PEC for item 4, and Full Board for items 3,6 and 7.

I structured a discussion and vote so each committee followed the statute – Surveyors deal with surveying, 
Engineers for engineering and all members for the rest. That was accomplished.

Then, the idea was to ratify all by the full Board and pass on to State Archives and Records for enact-
ment in 30 days. A hiccup – a law (the State Rules Act) requires publishing in a newspaper of general 
circulation and notifying the Legislative Finance Committee prior to the final vote. That wasn’t done, 
so that action (agenda item 5.b) was tabled, probably to another yet-to-be-called “Rules Hearing” in 
January. Not a big issue and the adopted revised language will be quickly discussed, and a final vote taken. 
It doesn’t preclude the public from introducing new exhibits (other language). 

We had the opportunity to welcome Mr. Ahmed Elaksher, a professor from NMSU, to the Board, as a 
professional member on the PEC (engineers) committee. The governor originally appointed him as a pro-
fessional member to the PSC (surveyors) but on checking the law, he isn’t qualified to sit as a professional 
surveyor member (it requires 10 years as a licensee and requires 5 years actual surveying experience). 
Since he is also a PE (2016) they removed Paul Brasher PE (NMDOT) from the PEC and replaced him 
with Ahmed. If readers are unaware, the Governor first tried to appoint “a licensed woman surveyor from 
northern New Mexico, geographically not from Albuquerque or Santa Fe”. None were found. 

We also discussed our Strategic Plan, which now includes efforts to begin lawmaking for 2022 regarding 
the Statutes and the NM State Plane System. (This Plan is forwarded to the Legislative Finance Committee 
as part of our funding and Scholarship approvals). Taken from the NGS/NOAA program, we must adopt 
the International Foot (instead of the U.S. Survey foot) and revise all associated state plane coordinate 
language to include language pertaining to NATRF(2022), SPCS(2022) and Low Distortion planar 
systems. It is complicated enough explaining this internally to our Board (I did a Nov. 2019 presenta-
tion -.PDF on request) and have been looking for a legislative liaison person to assist to get it right for 
2022 legislative introduction. No volunteers were found so I added it to the Strategic Plan to keep it in 
mind (unless NSPS/NMPS or someone else steps up for the sweat work.) A Mr. Don Schlagle from the 
Governor’s office was contacted, but there has been no specific approach to the bills’ sponsor, drafting, 
editing, introduction, committee testimony, etc.

We also discussed repercussions from the July 2021 revision to the Tort Claims Act and the NM Civil 
Rights Act (new). In August, when I found out about this and read the new law, I found it pertains to 
your Board of Licensure members too. The old provisions of “Statute Immunity” were removed and now 

NM BOARD OF LICENSURE REPORT
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exposes Board members to a possible Civil Rights Claim by almost anyone. This could impact me, Dave 
Cooper PS as professional members and possibly Ms. Maxine McReynolds esq., our public member (we 
only have 3). We may have to take action on a licensee (such as infraction fines, sanctions, suspension of 
license). The claimant has two years to file a civil rights claim, even if it is frivolous. The specific language 
says the State will only defend current Board members – but is unclear if it will defend someone who 
leaves the Board and has an action filed within the two-year period. I have looked for private insurance to 
cover defense costs, but none appears available. 

We also underscored the decline in in-State licensees. I’m attaching Perry Valdez’ status report. (Extract 
provided herein-full report available- Editor). We are down to 224 local in-State registrants and out-of-
state registrants now exceed 305. This is about a 22% loss since 2016 (including dual licensees).

I did announce my intention to resign from the Board effective December 31, 2021. I stated it would put 
our staff in misery (dealing with new novice appointees) and throw a kink in finding a quorum for future 
PSC meetings. It is not intended to be a disservice to my fellow surveyors, NMPS, NSPS and all who 
work just as hard for the profession.

 It is intended to get the attention of the Governor’s office and their staff!  It is the only way I see to get 
their collective attention and see if there is any respect for practicing surveyors in the Executive 
Branch. 

I have requested; 1) a qualified professional member to replace Glen Thurow PS (requesting a replacement 
since June 2020), and 2) a letter from the Risk Management division of the RLD or someone else assuring 
State indemnification from a Civil Rights Act claim. I am also expecting movement on legislative support 
from her office on the NATRF(2022) and NMSPC(2022) program. They are working on it (they say), and 
we’ll see.   

Cliff A. Spirock
NMPLS 4972, COLO 14155, AZ 32235
caspirock@communitysciences.com

Licensing Status Report – December 3, 2021 Meeting 

5 

 

 

 
 

 

 

 

 

 

 

 

257 250
240 239

224

236
250

284
298 305

170

190

210

230

250

270

290

310

330

Nov-17 Nov-18 Nov-19 Nov-20 Nov-21

PS License Type - 2017 through 2021

PS (I/S) PS (O/S)

0

1000

2000

3000

4000

5000

6000

7000

8000

In-State Out-of-State In-State Out-of-State In-State Out-of-State

Nov-21 Nov-20 Nov-19

PE

LATE BREAKING......Subsequent to this 
report shown herein,  Mr. Spirock has 
tendered in his resignation from BOL 

effective December 31, 2021. 
More to follow.
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OPTION 1: (Specific to Basis of Bearing) - Editor’s emphasis 
TITLE 12 TRADE, COMMERCE AND BANKING CHAPTER 8
 TRADE PRACTICES AND REGULATIONS 
PART 2 MINIMUM STANDARDS FOR SURVEYING IN NEW MEXICO 

 
12.8.2.9….. 

J.  
(6) the basis of bearings used in the survey which shall be based upon: 

(a) New Mexico (NM) state plane grid coordinates with specifics to [elevation, vertical 
datum,] horizontal datum, zone, [mapping angle, ground to grid factor used if using a modified ground system] and 
convergence angle if pertinent; 

(b) a specific line between two points either found or re-established set points as shown on an 
existing filed plat; 

(c) measured and published geodetic control values based upon an online position user service 
(OPUS) solution or geodetic control stations; 

(d) a longitudinal line is acceptable based off GPS observation or other means for determining the 
longitude of a basis of bearings as long as the longitudinal value is published on the survey with the 
method used in determining the longitude; “GPS North” or similar notations without explanation as described above 
is unacceptable; “assumed bearings” are prohibited. 
  (e)  “GPS  North”  or  similar  notations  without  explanation  as   described  above    is unacceptable;     
“assumed     bearings”  are  prohibited. 
 

OPTION 2: (Specific to Basis of Bearing) - Editor’s emphasis 
12.8.2.7 DEFINITIONS: 

  Add (Q)……… 

  Q.  Basis of Bearing is the basis of bearings or azimuth used in the survey and required to be depicted for Boundary 
Surveys, Easement Surveys, Right-of-Way Surveys, ALTA/NMPS Surveys and Control Surveys and shall be shown and based 
upon: 
  (a) New Mexico (NM) state plane grid coordinates with specifics to horizontal datum, zone, and convergence 
angle if pertinent; 
  (b) a specific line between two points either found or re-established set points as shown on an existing filed 
plat or included as part of a deed description; 
  (c) measured and published geodetic control values based upon an online position user service 
(OPUS) solution or geodetic control stations; 
  (d) a longitudinal line is acceptable using GPS or GNSS observations or other means for determining the 
longitude of a basis of bearings as long as the longitudinal value is published on the survey with the method used in determining the 
longitude; 
  (e) “GPS    North” or   similar   notations   without     explanation        as  described  above   is   unacceptable;  and the      use  of  
“assumed  bearings”  is    prohibited. 
A basis of bearings for Legal Descriptions and Unclassified surveys is required only if the performing surveyor determines it is 
necessary for others to retrace the survey. 
[12.8.2.7 NMAC - Rp, 12.8.2.7 NMAC, 5/01/2007; A, 7/24/2016] 

 
12.8.2.9…… 
 

Strike J(6)…. (6) the basis of bearings used in the survey. [which shall be based upon:] 
[(a)  New Mexico (NM) state plane coordinates with specifics to elevation, vertical datum, 

horizontal datum, zone, mapping angle, ground to grid factor used if using a modified ground system;] 
[(b)  a specific line between two points either found or re-established set points as shown on an 

existing filed plat;] 
[(c)  measured and published geodetic control values based upon an online position user service 

(OPUS) solution or geodetic control stations;] 
[(d)  a longitudinal line is acceptable based off GPS observation or other means for 

determining the longitude of a basis of bearings as long as the longitudinal value is published on the survey with the method          used                    in 
determining  the  longitude;  “GPS  North” or  similar notations without explanation as described above is  unacceptable;  “assumed 
bearings” are  prohibited.] 
 

Note: ALTA/NMPS will be revised to ALTA/NSPS - Editor
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As a follow up to my last escapade, I will now cover the island of Sint Eustasius, or Statia, as it is locally 
called, in the Caribbean.

As I have mentioned before, in 2000-2004 I was working for the Geology Department of the University of 
Puerto Rico in Mayaguez. During that time, I worked in many of the Caribbean Islands doing GPS obser-
vations on permanent monuments. Each campaign would entail setting up a GPS on the same monument 
every 6-12 months. Each observation would be for a minimum of 3 days. Most of our monuments were 
a 1/2"x6" stainless steel rod epoxied into a hole drilled into bedrock or another stable location. As can be 
imagined, finding that small 1/2" pin a year later could be very challenging. Occasionally, we would be 
able to use some concrete monuments installed in the Islands by the British.

Eby's Escapades

One of our Caribbean lo-
cations was on the Dutch 
island of  Sint Eustasius, 
or Statia, as it is locally 
called. It is composed of 
a series of multiple older 
domes and lava flows ly-
ing to the northwest and 
the current dormant vol-
cano "The Quill" reaching

 View of St. Kitts from the 
station at White Wall

Lifted and tilted 
marine deposits of 

White Wall

Above: RHIL aluminum cap 
control point set by 

Marathon Oil

NW flank control point 
(RHIL) with the Quill in 

the background

Above: The equipment set 
up on the pin at the edge 

of the crater

1972' above the Caribbean Sea in the southeast. The summit of the 
Quill has a rainforest inside the 2900' wide by 500' deep crater and last 
erupted around 1600 years ago. The Island has the interesting histori 
cal significance as being the first nation to recognize the United States of America as an independent 
nation through the "First Salute" on November 16, 1776 at Fort Oranje. The southern flank of the Quill 
has an exposure of lifted and tilted marine deposits called the "White Wall" which clearly stands out 
from the rest of the island when seen from the sea. There are many historic ruins including old stone wall 
footings that stand in the waters of Oranjestad Bay testifying to either sea level rise or subsidence, or 
both. The northwestern part of the island has an oil tanker depot where tanker ships are constantly loading
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and unloading. 

We had several control points that we monitored: one at the White Wall; one on the northwest flank; one 
on the east flank; and for a while, one on the crater edge. The crater edge site was poorly chosen as it 
was a large stone at the termination of the tourist trail  located in loose rock. I was able to observe on that 
point on my first trip but when I returned a year later it had been destroyed by people picking up rocks 
and throwing them into the crater.

John A. Eby PLS, RPLS
Paso Del Norte Surveying Inc.

Above: St. Kitts seen from the east flank site. 
Note the concrete monument set by the 

British just beyond

Above: East flank site looking toward the Quill

Above: The Quill seen from Fort Oranje

Left: Ruins along the bay below Fort Oranje

Above: View of the NW portion of the island 
with the airport as seen from the Quill

Above: View from Fort Oranje looking NW.  
Note the building ruins along the shore with 

tankers and the island of Saba in the distance
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NMSU Geomatics Update
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Our SUR222 lab was wrapped up for the fall semester. 
It was a great last exercise where we performed a topo-
graphic design survey in the field then spent some time 
in the computer lab drafting and creating a surface. A lot 
of these students are going on to be Engineers so we 
explained how important it is for a Civil engineer to have 
a great relationship with a Surveyor! 
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Thanks to John Gallegos for making a guest appearance to 
talk about the power of LiDAR data acquisition. 

David Acosta
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Accreditation validates that our efforts were made in the right direction,” said College of Engineering 
Dean Lakshmi N. Reddi.

NMSU has the only four-year degree program in geomatics in New Mexico. Recently revamped, the geo-
matics program features studies of new technologies and flexible ways for degree completion, offering 
a pathway for students who graduate from two-year institutions. Geomatics uses advanced technologies 
such as satellites, drones and high-resolution scanners to define our world and determine boundaries.

NMSU’s program has gained national recognition receiving awards and funds for program support and 
scholarships amounting to about $500,000 over the past several years from the National Council of Exam-
iners for Engineering and Surveying Education, New Mexico Board of Licensure for Professional Engi-
neers and Professional Surveyors, Public Service Company of New Mexico, New Mexico Gas Company, 
New Mexico Professional Surveyors and others.

“The support we have been receiving has helped us build the new program, increase our educational re-
sources, develop online course material, offer classes with more flexibility, and promote the profession,” 
said Professor Ahmed Elaksher, geomatics program coordinator. “Currently, there is significant interest in 
the new program as more than 45 students are now enrolled.”

Graduates of the program meet the educational requirements for registration as a professional land sur-
veyor in the state of New Mexico. They will be qualified to work in the geospatial industry for private 
surveying, construction and engineering firms, government highway departments, land commissions, U.S. 
Forest Service, Bureau of Land Management, National Geospatial-Intelligence Agency and many others. 

“Our geomatics graduates have 100 percent employment and earn very competitive salaries,” Reddi said. 
“This is a field that is in high demand. With more surveyors retiring nationwide and the rapid advances in 
this field, the demand for well-educated and skilled surveyors is booming.” 

Sought worldwide, ABET’s voluntary peer-review process is highly respected because it adds critical 
value to academic programs in the technical disciplines, where quality, precision and safety are of the 

New Mexico State University’s bachelor’s degree program 
in geomatics has been accredited by the Applied and Natural 
Science Accreditation Commission of ABET, the global accred-
itor of college and university programs in applied and natural 
science, computing, engineering and engineering technology.

ABET accreditation assures that programs meet standards to 
produce graduates ready to enter critical technical fields that are 
leading the way in innovation and emerging technologies, and 
anticipating the welfare and safety needs of the public.

“Our program was developed with substantial direction and 
support from industry, state and national professional societies. 

NMSU Geomatics Program 
Receives Accreditation

By Linda Fresques
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NMSU Student Chapter News
There isn’t a great deal of news from down here in Las Cruces at NMSU. We’ve survived finals and 
will hopefully enjoy the time before the Spring semester starts. We are confirmed to send a team to the 
NSPS Student Competition that is going to be held in conjunction with the Spring Meeting in Arlington, 
Virginia.  We will start our preparations for that come January. Enrollment continues to grow and while we 
didn’t have any graduates this semester, hopefully there will be some in the spring. I also am hoping that 
we can potentially match some of our students with companies for either jobs or internships in 2022.  Δ 
Laura Hardin

utmost importance.

Developed by technical professionals from ABET’s member societies, ABET criteria focus on what 
students experience and learn. ABET accreditation reviews look at program curricula, faculty, 
facilities and institutional support and are conducted by teams of highly skilled professionals from 
industry, academia and government, with expertise in the ABET disciplines.

ABET is a nonprofit, non-governmental organization with ISO 9001:2015 certification. It currently 
accredits 4,307 programs at 846 colleges and universities in 41 countries and areas. More information 
about ABET, its member societies and the accreditation criteria used to evaluate programs can be found 
at www.abet.org.

For more information about the NMSU geomatics degree program, visit 
https://et.nmsu.edu/geomatics-surveying/.  Δ

NOAA Federal
I am honored to be here and looking forward to supporting you and 
our colleagues in New Mexico.  

I also wanted to reach out to this group to let you know that NGS 
is looking for a nomination for a New Mexico state coordinator, as 
our region does not have one currently - mostly because Bill always 
filled that role as well as his wonderful service as our SW Regional 
Advisor.  Bill has given some suggestions as well and encouraged 
me to reach out to many of you.  I would be happy to speak with 
any of you further.
Lynda Bell
Southwest Regional Geodetic Advisor (AZ, NM, UT)
NOAA's National Geodetic Survey
https://geodesy.noaa.gov/
University of Arizona Dept. of Geosciences
1040 E 4th Street Bldg. 77 Room 360
Tucson, AZ 85721
o/m: 240-988-5919

Previous NMPS
Lifetime Achievement 

Award

2011  Ronald Tyree
2012  William P. Mataya
2013  Earl F. Burkholder

2014  None
2015  Jimmy J. Medrano
2016  Donald Edgington
2017  William Bowers
2018  Gary Dawson

2019  Ira Hardin
2020  Ed Risenhoover
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Professional Liability A/E Risk Review 
 
 
The Ins and Outs of Additional 
Insured Status 
The following material is 
provided for informational 
purposes only. Before taking any 
action that could have legal or 
other important consequences, 
speak with a qualified 
professional who can provide 
guidance that considers your 
unique circumstances. 
 
You really can't blame your 
clients for trying to secure 
optimum financial protection for 
their building projects in the 
event something goes wrong. 
After all, projects are sizeable, 
long-term investments that can 
make or break an owner 
depending on the performance 
of the design and construction 
teams involved. If a design 
consultant or a contractor fails to 
perform up to prevailing 
standards, large losses can result. 
 
Insurance plays an important role 
in providing clients financial 
protection against such losses. 
That's why nearly all experienced 
clients specify the minimum 
levels of policy limits for various 
types of insurance that must be 
carried by the contractors, 
designers, and other parties to 
the project. 
 

As most design consultants will 
agree, however, the breadth and 
depth of insurance knowledge 
can vary widely from client to 
client. Some project owners have 
full-time risk managers who are 
well versed in the ins and outs of 
business insurance relative to 
design and construction. Other 
clients have a general 
understanding of insurance 
basics but aren't experts by any 
means. And others simply don't 
have much insurance knowledge 
at all and have many 
misconceptions regarding which 
risks can and can't be covered by 
the different types of insurance 
policies available. 
 
Sometimes, clients who lack 
insurance expertise will make 
coverage demands on their 
design and construction teams -- 
demands these teams may not 
be able to comply with. One 
typical such demand is listing the 
client as an "additional" insured 
on the design consultant's 
professional liability policy. 
 
A Client as an Additional Insured 
Some project owners are under 
the impression that being named 
an additional insured on a design 
consultant's professional liability 
(PL) policy is a good thing. After 
all, they reason, their contractor 
is more than happy to include 

them as an additional insured on 
their commercial general liability 
(CGL) policy. So, what's good for 
the goose is good for the gander, 
right? 
 
Not necessarily. In fact, in this 
case, what's good for the goose 
may be very detrimental to the 
gander. Let's take a closer look at 
the ramifications of having a 
client named as an additional 
insured on a CGL and a PL policy. 
 
A CGL policy primarily provides 
protection from losses resulting 
from property damage and bodily 
injury arising out of the named 
insured's business operations. 
For instance, should a visitor be 
injured on the jobsite due to 
unsafe conditions, he or she will 
probably have its legal counsel 
file a claim against all parties 
involved, including the 
contractor, the design 
professional, and the project 
owner. Most likely, since the 
contractor is primarily 
responsible for jobsite safety, its 
CGL policy will be the primary 
policy that comes into play. Being 
named an additional insured on 
the contractor's CGL policy will 
provide the project owner a 
valuable layer of financial 
protection against legal costs and 
judgments. 
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Similarly, the client may ask to be 
included as an additional insured 
on the design consultant's CGL 
policy. This can often be 
accomplished by having either a 
blanket endorsement or a 
scheduled endorsement attached 
to the design professional's CGL 
policy. Scheduled endorsements 
will specifically name the client as 
an additional insured and may 
require an additional premium. 
 
When it comes to a professional 
liability policy, however, it's a 
whole new ballgame. That's 
because being an additional 
insured on the design 
professional's PL policy may 
actually jeopardize the project 
owner's insurance protection, 
thereby increasing its liabilities. 
 
Consider: The design professional 
typically purchases a professional 
liability practice policy that 
provides financial protection 
against the named insured's 
negligent acts, errors and 
omissions that occur while 
providing professional services. 
For instance, if an architect 
makes a design error that results 
in a loss for the project owner or 
another party, the PL policy 
currently in effect will likely cover 
those losses, subject to 
deductibles, policy limits, and any 
other coverage limitations and 
exclusions listed in the policy. 
Note that the PL policy does not 
cover losses suffered by the 
design professional, i.e., the 
named insured. It covers the 
losses suffered by others (such as 
clients, contractors, and third 
parties) that are caused by the 
named insured (the design firm). 
 
What could happen if the project 
owner was named an additional 
insured on the design 

professional's PL policy? 
Theoretically: 
 
The PL policy would cover the 
client to the same extent it 
covers the design firm. That is, it 
would cover losses caused by the 
additional insured's negligent 
acts, errors or omissions that 
occur while providing 
professional design services. 
Since the client/project owner is 
likely not in the business of 
providing design services to other 
parties, nor licensed to deliver 
such services, there is virtually no 
benefit to the client being a 
named insured on the design 
firm's PL policy. 
 
If a client happens to have 
licensed design professionals on 
staff (not uncommon for large 
developers or government 
clients), it's possible that a design 
firm could be held liable for these 
staffers' actions if the client is an 
additional insured on the PL 
policy. Alternately, both the 
design firm's PL insurer and the 
client's PL insurer may try to 
refuse coverage for any claim 
that involves the client's design 
staff. The insurance companies 
may point to each other as being 
responsible for providing 
coverage for the named and 
additional insureds. 
 
If the client files a claim against a 
PL policy in which it is listed as an 
additional insured, it is essentially 
filing a claim against itself. And, 
likely, the policy includes an 
"insured vs. insured" exclusion 
that prohibits one named insured 
from filing a claim against 
another. So, as an additional 
insured, the client may be 
prohibited from submitting a 
legitimate claim against the 
design firm's policy. 

 
If a third-party files a professional 
liability claim against the design 
firm, the client, as a named 
insured, may be held jointly liable 
for the alleged negligent acts, 
errors and omissions. The client 
may face defense costs and 
possibly judgments as a result of 
the design firm's negligent 
actions. 
 
If a design firm's PL insurer did 
cover the additional insured's 
legal expenses or paid out for a 
judgment against the client, the 
design firm's policy limits would 
likely be eroded. 
 
We call all the examples above 
"theoretical" situations because, 
unless insurers have a serious 
change of heart, you will very 
likely be unable to find an 
insurance company willing to add 
a client as a named insured on 
your design professional PL 
policy. Historically, PL insurers 
have simply refused to issue such 
endorsements. 
 
Handling a Request 
So, how do you handle a request 
from a client to be named an 
additional insured on your PL 
policy? Typically, such a request 
would be included in your client 
contract in a clause that reads 
something like this: 
 
"Acme Architects shall carry 
professional liability insurance 
with aggregate and per-claim 
limits acceptable to the Client, 
and Acme Architects shall make 
the Client an additional insured 
under said policy." 
 
First, check with your insurance 
agent or broker and determine 
whether the insurer would 
indeed consider granting such a 
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request. Chances are, no, they 
won't. Now you can report back 
to your client stating that their 
request was denied. 
 
But don't stop there. Explain to 
your client why the insurer -- 
indeed, the vast majority of 
insurers -- would refuse such a 
request. And, more important, 
explain that being named an 
additional insured on your PL 
policy would likely weaken, not 
strengthen, the client's 
protection against losses due to 
errors or omissions by a design 
firm working on its project. Spell 
out the potential perils of 
uninsured losses, liabilities for 
other companies' negligence, 
eroded limits, and insured vs. 
insured exclusions -- with no real 
benefit from being named an 
additional insured. 
 
It's also advisable to provide a 
written notice to your client 
confirming that its request to be 
an additional insured on your PL 
policy was denied. Inform your 
client that you have no obligation 
to provide them or any design 
professionals on their staff with 
PL coverage. Be sure to eliminate 
any contract language that 
obligates you to add your client 
to your PL policy as an additional 
insured. 
 
Important warning: Suppose 
during contract negotiations you 
tentatively agree to name your 
client as an additional insured on 
your PL policy and then you later 
discover that your PL insurance 
company prohibits it. Again, 
advise your client in writing that 
their coverage request has been 
denied and strike any language 

from your contract that calls for 
additional insured status on your 
PL policy. Otherwise, you may be 
found in breach of contract. Alert 
your claims representative of any 
contract negotiations that may 
lead to a claim due to this 
additional-insured issue with 
your client. 
 
What if a client claims that other 
design firms they have worked 
with had no objection to 
including them as an additional 
insured on their PL policies? 
Suggest that the client check with 
the PL insurer in question to 
determine whether such 
coverage was indeed in effect. It 
could be that the insurer never 
agreed to this contract provision 
and that such coverage would be 
denied should a professional 
liability claim occur. 
 
What About A/Es as Additional 
Insureds on Contractor's CGL? 
One final note on the subject of 
additional insured status: Design 
professionals can benefit from 
being named an additional 
insured on a contractor's CGL 
policy. This is particularly true 
regarding bodily injury claims 
involving construction workers 
but also applies to bodily injury 
and property damage claims filed 
by third parties. 
 
Agreements published by the 
AIA, the EJCDC and the Insurance 
Services Office (ISO) offer 
relevant language to get the 
appropriate additional insured 
status. The ISO provides 
endorsements for design 
professionals seeking additional 
insured status on contractor's 
general liability policies. 

Endorsement CG 2032, 
“Additional Insured—Engineers, 
Architects or Surveyors Not 
Engaged by the Named Insured” 
addresses the bodily injury and 
property damage exposures 
design professionals commonly 
face when working with 
contractors. To trigger coverage 
on this ISO form, a contract 
requiring the contractor to 
provide additional insured status 
to the design professional should 
be in place. Consult your agent or 
broker to make sure you get the 
most appropriate forms and 
language to fit your situation. 
 
Finally, when seeking additional 
insured status on a contractor's 
CGL policy, make sure the 
language in the endorsement 
does not require you to perform 
services for the contractor in 
order to trigger coverage. The 
design professional named as 
additional insured on the 
contractor's CGL policy will 
almost always be providing 
professional services to the 
project owner, not the 
contractor. 
 
Can We Be of Assistance? 
We may be able to help you by 
providing referrals to 
consultants, and by providing 
guidance relative to insurance 
issues, and even to certain 
preventives, from construction 
observation through the 
development and application of 
sound human resources 
management policies and 
procedures. Please call on us for 
assistance. We’re a member of 
the Professional Liability Agents 
Network (PLAN). We’re here to 
help. 
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Obituary - Ira Hardin 

It is sad news to report the passing of a long-time NMPS member Ira Hardin, at the age of 89. He was 
preceeded in death by his wife, June Teague Hardin, in March of this year who he was married to for 
well over 50 years. He is survived by three children, Sharon, Dennis, and Laura.

Ira was born the 16th of January 1932, in Baca County, Colorado. He attended high school at New Mexico 
Military Institute and first came into contact with surveying when he was 17 years old at the University of 
Colorado. He served his country as an MP from 1953 to 1955 at Sandia Base in Albuquerque, which led 
to him attending the New Mexico Institute of Mining and Technology. 

Ira then returned to Colorado, where he served as Jefferson County Planning Director, implementing the 
first subdivision regulations for the state of Colorado, going on to become County Engineer of Jefferson 
County and was elected to two 4-year terms as County Surveyor for Jefferson. After his brief political 
career, Ira worked for several major home building companies in and around Denver area, where he 
executed both engineering and surveying duties. He helped found the Professional Land Surveyors of 
Colorado group and served as the third president during this time and would eventually work in Kansas as 
Sherman County Engineer, as well as County Surveyor. 

Upon moving to Las Cruces in 1998, he worked in El Paso as both an RPLS and engineer before working 
more locally with Souder Miller and Associates as a Senior Surveyor and Senior Engineer. After retiring
from SMA, he continued to consistently work part time mostly as a surveyor, but occasionally as a 
civil engineer. 

Ira served as a president of the Paso Del Norte Chapter in El Paso, as he was an active member of the 
Texas Society of Professional Surveyors for several years, and has been an active member of New Mexico 
Professional Surveyors and the Professional Land Surveyors of Colorado. He has held both surveying and 
civil engineering licenses in six other states beyond the ones held in New Mexico, Texas and Colorado. 

Ira passed from respiratory 
issues on the 29th of 
November. He will be 
given a military funeral at 
Fort Bliss, and there will be a 
memorial service planned 
for the upcoming year, 
dependent on pandemic 
guidelines. 

Right: Ira Hardin and 
Kery Greiner - Ira was 

Surveyor of the Year 
in 2019
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Hipolito Benjamin "Benjie" Vigil, a lifelong resident of Santa Fe, passed away 
unexpectedly on a beautiful fall day, October 3, 2021, doing what he loved best – working 
the land alongside his family members. 

Benjie was born July 2, 1946 in Santa Fe to Hipolito Vigil and Virginia Garcia 
Vigil.

He was preceded in death by his parents, his brothers George Vigil and Arthur 
Vigil, and a sister, Cecilia Vigil. He is survived by his children Monica Vigil, 
Melissa Vigil and husband Christopher Jarzynski, Benjamin Vigil and wife Linda, and 
Carmella Vigil; by his siblings Rudolfo Vigil and wife Maria, Ernesto Vigil, Angie Vigil, 
Frances Vigil-Jordan and husband Steve Jordan, and sister-in-law Nancy Vigil; 
by numerous nieces, nephews, and cousins, and by his best friend and faithful 
companion, his dog "Jiggles".

Benjie loved New Mexico. He loved spending time outdoors and was proud of his heritage 
and deep roots in the state. He was especially honored to be a Professional Land Surveyor. 
He was a perfectionist known for his precise, high-quality surveys.

12/19/21, 3:01 PM HIPOLITO VIGIL Obituary (1946 - 2021) - Santa Fe, NM - Santa Fe New Mexican

https://www.legacy.com/us/obituaries/santafenewmexican/name/hipolito-vigil-obituary?id=28927929 1/2

HIPOLITO BENJAMIN "BENJIE"
VIGIL
1946 - 2021
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Obituary - "Benjie" Vigil 

Honorary Pallbearers are his nieces and 
nephews and his surveying buddies Jerry 
Dutchover, James Parra, Allen Grace, and Paul Ortiz.

Because Benjie loved dogs, please consider making 
a contribution to the Santa Fe Animal Shelter at 
505-983-4309 in his name.

Benjie will be missed immensely by his family and 
friends. With heavy hearts we say goodbye for now, 
vaya con Dios, and until we meet again.

Source: Santa Fe New Mexican (12-19-2021)
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Sustaining Membership 
The Sustaining Membership category is reserved for Professional Surveying Companies represented by a New Mexico 
Professional Surveyor and for individual New Mexico Professional Surveyors.  Please contact the NMPS office for more 

information or to upgrade your existing membership.

Kery Greiner
Tierra Surveys, LLC, 
Las Cruces, NM

Thomas Johnston
Wayjohn Surveying Inc. 
Albuquerque, NM

Tammy Kaber
Gila Land Surveying, LLC
Gila, NM 

Larry Medrano 
Precision Surveys, Inc.
Albuquerque, NM

Chris Pappas
Green Forest Surveys, LLC
Fairfield, VA

Keith Stickford 
North Star Land Surveying
La Jara, NM 

Salvador Vigil
LSC Surveys, LLC
Santa Fe, NM

Tim Aldrich 
Aldrich Land Surveying 
Albuquerque, NM

Alan Benham
Bohannan Huston, Inc.
Albuquerque, NM

Earl F. Burkholder
Global Cogo, Inc.
Las Cruces, NM 

Isaac Camacho
Brock & Bustillos Inc.
Las Cruces, NM 

Marc A. DePauli 
DePauli Engineering & 
Surveying, LLC 
Gallup, NM

Russell  Elliott
Elliott Surveying 
Albuquerque, NM

Thank you for your support!

Sustaining Members   
Benchmarks - December 2021



New Mexico 
Professional Surveyors

52 El Dorado Rd
Corrales, NM 87048

 Benchmarks  
December 2021


