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EDITORIAL
   Benchmarks - June 2022

I'm sure by now most of us are aware that Robert Gromatzky was appointed to the board of licensure as a survey 
member. As of now we have one more vacancy which hopefully will be filled sooner than later. We have another 
position that expires July 1st that will also need to be filled.

There are 49 students currently enrolled in the NMSU Geomatics program.  We are told that there are a good number 
of applicants for the upcoming year. Hopefully the numbers continue to grow, although many of these applicants 
may end up choosing different paths.

Yours truly will be the NM State Geodetic Coordinator and will work closely with Lynda Bell, the Southwest 
Regional Geodetic Advisor for AZ, UT and NM. More details to follow once this is all ratified and posted. 
NMPS have our work cut out as Roxanne Nimmer reminded us per the discussion at the June 4th board meeting 
of the following: https://geodesy.noaa.gov/datums/newdatums/index.shtml.

This is the link to the NOAA website which discusses the upcoming datum change. We ask that you please review 
this, including the sidebar tabs.  It seems necessary to begin the legislative process soon in order to implement the 
change in a timely fashion. There is a current version of a template, legislation examples, and other information that 
is available under item #5 on the "NGS Get Prepared" web page. We will need help in both the documentation and 
to find a legislator in NM to bring this up in session; the timing of which is critical.

See here for Template Draft NSRS Legislation- https://cdn.ymaws.com/www.nsps.us.com/resource/resmgr/ngs/
NSRS-Model-Legistation-Templ.pdf

As you will note, the latest on a time frame for the 2022 datum release is worded thus:..."Therefore it is not out of the 
question to consider a complete roll-out of the modernized NSRS to be somewhere in the 2024–2025 time frame." 
There is still the reality of  the US Survey foot deprecation, on track for December 31, 2022 (per NIST); as far as 
I understand is that as long as NAD83 is still around , the use of the US survey foot will still be valid. Let me 
know if this is wrong.....

Once again we thank our contributors, in sharing and sponsoring. Knud Hermansen is and has probably taken some 
heat on the series of articles of late, but he does make some very good points.

Congratulations to those newly degreed and good luck to those seeking the same. 
See you at the conference October 21 and 22, Golf Day is October 20th.
Barry

.Front cover:  Nick Marez with CSTi.  He is gear-
ing up for a Mobile mapping mission in Silver City, 

NM.  The unit is a Trimble MX50.
Back cover:  Trimble SX10 scanning in T or C. 
Photo by Armando Haynes with CSTi  bridge 

Photos sent in by David Acosta.
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Hello fellow NMPS members,

As most of you know, we decided to hold our annual conference in October this 
year, October 21st-22nd to be specific.  Thanks to Patty we are on track for a great 
conference! I know personally I’m looking forward to seeing old friends and 
meeting new ones, that’s assuming of course, that our entire state doesn’t get shut 
down again!

This year’s conference will be held at Isleta Hotel and Resort, which on a personal 
note, will be the location of my upcoming wedding 2 weeks later!  I tried to talk them 
into a frequent use discount but with no luck.

With the current lack of new licensed surveyors in the state, specifically in-state 
licensees, I would like to congratulate my Assistant City Land Surveyor, Daniel Baca, 
for passing his final test and becoming the newest licensed land surveyor.  I know he 
worked and studied very hard and should be very proud of his accomplishment!  I 
know I am very proud of him!

In closing I want to wish everyone a very busy and prosperous summer season and I 
look forward to seeing everyone at our upcoming conference!

Loren N. Risenhoover P.S.
N.M.P.S. President
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Thoughts on Professional Practice and Education

Article 3: Eliminate Experience Requirement for Licensing
by 

Knud E. Hermansen †
P.L.S., P.E., Ph.D., Esq.

This is the third article I have prepared in a series giving thoughts on professional practice and education. 
This topic, I have no doubt, will leave blood on the walls – a metaphor only. I will have good friends that 
take issue with some of my thoughts. Old age allows opinions to be expressed in a manner that youth 
cannot do or does so inappropriately. When I was young, I often cared what people thought of my 
opinions. Having reached an old age, I have come to realize another person’s opinion about me has never 
paid a single bill I owed. Living to an old age allows friends to mature and enemies to be cultivated. 

I will not give a long discourse on my experience, education, and practice. Suffice to say my first of 
many survey licenses was achieved in 1978 before many that will read this article were born. I will even 
surmise that my last professional license, that of an attorney, was achieved before many readers of 
this article were born. I have seen and experienced much in my life that allows for many opinions.

In this missive I will touch the often-sensitive topic of experience requirements for the surveying 
program graduate. I will begin by stating I am not so much advocating for change as I am suggesting 
the profession consider changes. As is so often the case, the way a person did things in their past causes 
them to feel that way is the best way to do things in the future. I had six years of experience before 
obtaining my survey license based entirely on my experience. That is my story. Why isn’t my way the 
best way in this case? Old age has taught me there is often a wide chasm between what was done and what 
should be done - what is wanted is not always what is needed. 

I hoist the target as I once did fifty years ago as a young Marine working the ‘butts’ at the rifle range. 
Here is the target:  I suggest that experience not be required for licensing of a graduate of an accred-
ited surveying program. There I have made my statement and shown the target. I can already hear the 
shots and bullets passing through my hoisted target from readers. Some reader is already writing to the 
editor stating in so many words, with heated passion, that my unsolicited advice is meddling and is not 
welcome. What is present, works. Perhaps that thought will be the consensus of most of the individuals 
that read this article.

Why would I make such a statement? Surely as old as I am, I must recognize that experience has 
taught me far more than four years of surveying education, if not more. I must have learned important 
knowledge that was never available through education. My answer to both statements is a resounding 
‘yes.’

I must emphasize that important knowledge, complete knowledge, or extensive knowledge is not the 
purpose of licensing. Licensing’s purpose is to protect the public. Licensing is to ensure the licensee has 
attained the minimum level of knowledge, established by the profession that is thought necessary for 
competent practice.

    Benchmarks - June 2022
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Let us not fool ourselves in thinking two or 
four years of experience is a constant learning 
process for an individual. It is not. In many 
cases, experience is merely the repetition of a 
limited number of survey tasks repeated over 
many years. An individual that has spent four 
years surveying urban lots has probably gained 
the extent of new knowledge after only three 
months of employment and after surveying one 
or two of their first urban lots. 

Some readers will counter by claiming that rather 
than less experience, more detailed experience 
is required in the licensing application. The 
application would have to show various 
complexities and scope of services for 
experience to count toward licensure. I would 
suggest that such specificity to experience 
qualifications will deny licensing for many 
individuals that work for small survey firms 
with limited clientele needs or individuals work-
ing for large firms that are slotted in specific 
services offered by the large firm. Such a move 
will further limit the number of licensees in our 
profession. The number of licensed surveyors 
is already declining from a lack of new and 
younger licensees.

Back to my days in the Marines, I have cause to 
look at the large target over my head. There is 
a new hole from the shooter. The shooter states 
that my suggestion would allow someone to 
graduate, be licensed, and provide services to 
the public soon after graduation. Valuable 
property rights will be in jeopardy because 
services will be entrusted to the licensed 
surveyor without any experience. Incompe-
tence will run unchecked within the profession. 
The professions’ good reputation will collapse. 
Millions of dollars in property values will be 
jeopardized.

I think not. Over 34,000 lawyers graduate 
each year from law school. Every law school 
graduate can take the bar exam immediately

Dustin Hoaglin, PLS
New Mexico Regional Manager

Trimble C
TBC Power User

505.821.3044
720.467.0704
DustinH@VectorsInc.com

5640 Venice Ave NE, Unit J
Albuquerque, NM 87113

VectorsInc.com
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following graduation. Within months of graduation every one that passes the bar exam can legally 
practice law without showing one single day of experience. These new, inexperienced lawyers can 
prepare deeds, write estate plans, argue for clients in court, and so much more. Do they? Of course not. 
A very few lawyers perhaps - but most work under the guidance of experienced practitioners. I expect 
the vast majority of surveyors licensed upon graduation after passing their exams will work for 
experienced surveyors. Very few would set up a practice on their own soon after graduation.

I could go on and shall do so only to beat this argument to reasonable size for some to swallow. There are 
over 14,000 pharmacists that graduate each year, are licensed after graduation, and dispense controlled 
and potentially dangerous and deadly drugs. There are over 155,000 nurses that graduate each year and 
become licensed RNs mere weeks after graduation and make life and death health decisions for patients, 
dispensing drugs, taking care of injuries, and so on. There are over 10,000 officers commissioned each 
year without any prior experience in combat leadership that are placed in charge of soldiers, sailors, 
airmen, and marines or multi-million-dollar airplanes and make decision affecting lives in combat. 
(The Lord knows as a Marine sergeant I had my concerns about some new 2nd lieutenants.) I could go 
on with statistics and facts about ministers, doctors, dentists, cosmetologists, teachers, and other 
professions that allow graduates to have licenses soon after graduation. I believe I have made my point. 
Surveying and engineering are in a small minority of professions that continue to require experience 
in addition to their education before licensing.

So, what is wrong with requiring experience before licensing? I believe it hinders efforts to attract new 
members to our profession. For an eighteen-year-old high school graduate, the time required to obtain a 
four-year surveying degree along with four-years of relevant experience to become licensed as a surveyor 
is a long commitment. The high school graduate can be a licensed engineer in the same time, or become 
a teacher, nurse, military officer, accountant, forester, electrician, and plumber four years sooner or a 
lawyer, doctor, dentist, pharmacists, minister, veterinarian, occupational therapist, and architect in one 
year less. Must the surveying profession erect barriers upon roads that few choose to travel anyway?

Link to our website: 
www.thegeoholics.com

Having given my opinion, I now offer 
advice by suggesting the NCEES model law be 
changed to allow licensing with a four-year 
degree and state legislatures adopt this option. At 
the very least, states should allow graduates 
to take both their fundamentals of surveying and 
professional surveying exams near graduation 
allowing licensing as soon as experience has 
been achieved. Some licensing boards have 
already adopted this option. I will speak more on 
this latter option in a subsequent article.  Δ

† Other books and articles by Knud can be 
found at 
https://umaine.edu/svt/faculty/hermansen-articles/
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The Continuously Operating Reference Station (CORS) 
At New Mexico State University (NMSU) 
Earl F. Burkholder, PS, PE, F.ASCE – NMSU Emeritus Faculty 

Las Cruces, NM – May 2022 
 
The GPS receiver collecting CORS data at NMSU went off-line in April 2020. That receiver has now been 
replaced by a newer GNSS receiver and GNSS antenna. The data stream to NGS was re-started on 
February 19, 2022. Kudos are due to Virginia Beck (local surveyor) working with Bob Green for securing 
donation of a fully functional GNSS unit to replace the older GPS unit which served well for 11 years. 
Other persons participating in the upgrade effort include  Earl F. Burkholder, Dave Acosta, Stephen 
Johnson, Anthony Gutierrez, Analys Negron, Karl Dykman, Jianqiang Jiao, and Fangjun Shu. Additionally, 
the CORS team at NGS and Lynda Bell, the NGS New Mexico Geodetic Advisor, were very helpful. The 
upgrade would not have been successful without their input.  
 

      
 
                   Virginia Beck and GNSS Receiver                                  Earl F. Burkholder and GNSS Antenna  
 
Initial installation of the NMSU CORS is described in the November 2010 issue of Benchmarks –  
see http://nmps.org/wp-content/uploads/2015/07/BENCHMARKSNovember2010.pdf. Additional 
information about the NMSU CORS is also available from the NGS website -  https://geodesy.noaa.gov/. 
When visiting the NGS website, click on the icon for the “NOAA CORS Network,” then enter “NMSU” in 
the box for station ID. Various options are listed along the left margin of the subsequent web page. Two 
options of particular interest include “data availability” and “Google Map of all CORS.” Using the “zoom” 
feature on the Google map of the entire USA enables one to highlight any desired area of interest. The 
“data availability” link provides access to the NGS archives of CORS data for the station. 
 
The NMSU CORS station had its origins in the NGS Height Modernization Program of 15 years ago. 
NMSU Professor Earl F. Burkholder was an avid supporter of height modernization and named Principal 
Investigator for a grant funded by NGS and administered under the umbrella of the Geomatics Program 
at the University of Texas - Corpus Christi. Selecting a stable secure site for the antenna which had clear 
sky visibility and access to the internet was a challenge. Of the locations considered, the east wall of the 
NMSU Wind Tunnel Building emerged as the best candidate. A massive iron mast was securely bolted to 
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the jointless concrete wall and a cabinet to house the receiver along with a backup power supply were 
mounted inside the building. An internet connection was extended from the existing network within the 
building. Pictures of the 2010 installation are posted on the NGS website.  
 
Questions were raised in 2010 about the possibility of a nearby tree creating interference with satellite 
signal reception. No interference to the satellite signals has been detected since 2010 and, although the 
tree has grown a bit since then, no interference is anticipated in the near future  –  see comparison in  
photos. Hopefully no environmental impact statement will be needed if and when it becomes necessary 
to trim the tree to prevent signal interference.   
 

 
 

        Tree as a possible obstacle in 2010     Same tree in 2022 – not yet an obstacle  
 
The following is not really necessary except to explain a glitch encountered during installation of the 
GNSS antenna. When replacing a CORS antenna, it is critical that the antenna reference point (ARP) is 
not disturbed. No problem! However, when the GPS antenna was removed (uncrewed) and the GNSS 
antenna screwed on in its place, the rotation of the GNSS antenna went about 60° beyond true north. 
Orientation of the antenna to true north is also critical. A hard plastic shim 0.45 mm thick inserted under 
the GNSS antenna solved the problem. When the GNSS antenna was screwed on “tight,” the antenna 
was correctly oriented to true north. However, that solution was  NOT ACCEPTABLE to NGS. 
 
A conventional tribrach used in surveying changes the “height of instrument” during the leveling 
process. The SCIGN mounting device used in the initial installation allows the antenna to be leveled 
without changing the height above the ARP. But the SCIGN mount is a bit tricky to use. It was much 
easier just to insert a thin shim. Does changing the “height of instrument” by 0.45 mm really matter? As 
it turns out, “yes.” After all, the SCIGN mount was designed to be vandal proof and to accommodate 
antenna swaps without changing the “height of instrument.” NGS personnel graciously demonstrated 
proper use of the SCIGN mount during a Zoom session and the GNSS antenna was handily installed in 
compliance with NGS specifications.  
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Antenna screwed onto SCIGN mount and oriented to true north. 
 

 
 
The graphic above shows details of the SCIGN Mount. The antenna reference point (ARP) is centered on 
the bottom plate which is welded permanently to the supporting mast. The upper plate has a standard 
5/8” screw for mounting surveying equipment. The top plate rests on (maintains contact with) the ARP 
but can be leveled east/west and north/south with the leveling screws shown on the bottom plate. The 
tricky part is getting a small wrench into the slot between the top and bottom plates to manipulate the 
clamping bolt. The design is really rather ingenious.   
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» DR. RICHARD L. ELGIN, PS, PE

The
BOUNDARY   
 CHALLENGE

Riparia�

Displayed with permission • The American Surveyor • September/October 2021 • Copyright 2021 Cheves Media • www.Amerisurv.com

This article appeared in the Sept-Oct 2021 issue of The American 
Surveyor and is reprinted with permission. Editor.
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» DR. RICHARD L. ELGIN, PS, PE

Riparia� The Riparian Boundary— 
Not Your Usual Boundary

I n the United States, rivers, streams and lakes provide 
a natural boundary for millions of parcels along 
thousands of miles of boundary line. As boundaries, 
rivers are a natural monument, holding the highest 
priority in the order of conflicting title elements. 

Visible, their identity certain, they have been used by man as 
boundaries for millennia. However convenient, and as natural, 
visible, substantial and inviting as they are for governments, 
treaties, and owners, they have one huge, troublesome char-
acteristic: They move! There are many other issues related to 
using waterbodies as boundaries, but their ambulatory nature is 
what makes riparian boundaries different from all others. This 
boundary movement, influenced by the whims and vicissitudes 
of Mother Nature and the designs and construction of man, 
brings uncertainty. With movement, the extent of title and tract 
acreage changes; even small differences in fluvial processes 
can result in large differences in ownership. Landowners face 
uncertainty in something they desire to be firm and absolute: The 
location of the boundaries of their real property. Generally, owners 
do not like their boundaries to change, their acreages decreasing 
or increasing, their lands perhaps vanishing altogether. These 
boundaries can change by forces of nature that are not within the 
riparian’s control. Or one’s riparian boundary may be changed by 
others without the riparian owner’s knowledge or permission, such 
as by artificially-induced river movements. Riparian boundaries 
frequently bring conjecture to the landowner, consternation to the 
surveyor, confusion to attorneys, confoundment to the courts and 
they have conflated commentators.

Additionally troublesome is that riparian boundaries can be 
four-dimensional: In a plane, their North/East horizontal position 
can be affected by vertical movement of the waterbody. And time 
can affect the riparian/littoral boundary location. (If the river 
moved slowly or quickly can have an effect.) Four dimensions, 
very unlike its usual two-dimensional boundary brethren.

Question: Where’s the boundary?  
Answer: It can depend on many 
factors, some unknown and 
unknowable to the surveyor.
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» DR. RICHARD L. ELGIN, PS, PE

Riparia� The Riparian Boundary— 
Not Your Usual Boundary
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Photo illustrates past complex 
river movements. Today’s boundary 

position will depend on the area’s 
fluvial and title history.

And most boundary disputes between 
adjoiners are personal and are based on 
emotions. The cost of litigating a bound-
ary almost always far exceeds the value 
of the land in dispute. Not so in some 
riparian boundary disputes. At stake can be 
thousands of acres of land or issues worth 
tens of millions of dollars. The most epic 
boundary litigation matter in United States 
history was a riparian boundary dispute: 
The famous “Red River Litigation” between 
Oklahoma and Texas. That litigation spent 
the 1920s in and out of the U.S. Supreme 
Court and even at this date there remains 
an ongoing kerfuffle concerning the 
boundary. Another example is the current 
“Is it a river or is it a lake” question in Lake 
Catahoula in Louisiana (with huge owner-
ship and other consequences).

Lex Aquae
With its foundation in English Common 
Law, courts and legislatures (both state 
and federal) have proclaimed “lex aquae,” 
the law of the water. Riparian (river) and 
littoral (lake or seashore) boundaries 
are part of that law. Riparian boundary 
law is complex, largely buried in court 
decisions that set precedents, and, like the 
shifting sands in a river, it has and will 
continue to evolve. But it establishes the 
rules and principles to be followed by the 
Professional Surveyor when determining 
the location of a riparian boundary.

Boundary control legal principles are 
fairly uniform nationwide, hence there are 
books by Skelton, Clark, Brown, Robillard, 
Wilson and others that do a good job of 
stating and explaining them. Some legal 
principles are broadly applicable nation-
wide. The general riparian rules for erosion, 
accretion and avulsion are examples and 
they are adequately covered by the authors 
listed above. Under the Equal Footing 

Doctrine, the federal government left most 
riparian issues to the states (while reserving 
federal interests). Because states can (and 
have) developed their own law and rules 
relative to water law and riparian boundar-
ies, there are differences. Some riparian 
boundary issues are very state-specific. One 
doesn’t have to dig too deeply into riparian 
boundary subjects to find rules that are 
very different state-to-state: If a state owns 
the bed of a river that is navigable for title 
(not all states do), what is the title boundary 
between the state and the upland owner? If 
you said Ordinary High Water Line, you’d 
be correct for less than half the states. So, 
books by the authors listed above don’t 
delve too deeply into riparian boundaries…
as they shouldn’t.

Some Examples
To illustrate how state-specific some 
riparian/littoral boundary issues can be, 
here are some questions or hypothetical 
situations. For your jurisdiction, state the 
applicable legal principle, along with any 
qualifying statements or expla-
nations necessary. 
No answers are 
supplied with this 
quiz because there 
is not one answer 
that will be correct 
for all 50 states and 
federal lands. One or 
two will be close to 
the same nationwide, 
but even they will 
need a qualifying note 
or two.

If you’ve not accom-
plished many surveys 
of riparian tracts, you 
may not have thought 
of or encountered 

some of these circumstances. All of these 
issues have been before the courts. It is 
likely these issues are settled for your state. 
(Perhaps not to the specificity desired by 
the Professional Surveyor, but the general 
principle can be stated.)

1. For a non-navigable stream, what line 
is the boundary between opposite 
landowners? Define, exactly, that line 
and how it is located.

2. Who owns the bed of a waterbody that 
is navigable for title? Is it the State in 
trust for the public? Is it the upland 
landowner but subject to an easement 
in the public for commerce and 
recreation? Or is it in some other entity?

3. Suppose the bed of a river is navigable 
for title and is owned by the State. 
Where is the boundary between the 
State and the upland owner? Define, 
exactly, that line and how is it located.

4. Who owns an island that forms in a 
navigable river?
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5. On a navigable river that has barge 
and commercial traffic, for the states 
on opposite sides of the river, where 
is the state boundary? Define, exactly, 
that line, and how is it located.

6. Suppose a non-navigable lake that was 
meandered by the GLO slowly goes 
dry. The littoral owners hire you to 
survey their lakebed ownership. First, 

do these upland littoral owners have 
any rights in the now dry lakebed? 
Describe how you proceed. 

7. Suppose that post-avulsion on a 
navigable river, there’s a cutoff lake, 
formed from the abandoned channel. 
The cutoff lake partially fills in. Who 
owns the bed of this cutoff lake?

8. Owner A conveys to B “all lands north 
of the river,” then Owner A conveys to 
C, “all lands south of the north bank of 
the river.” Based on those facts what is 
C’s northerly title line?

9. For your state, are the legal principles 
different for a river as compared to a 
lake? If so, define or distinguish the 
difference between a river and a lake.

10. The GLO meander line is practically 
never the upland owner’s boundary. 
As the successor to the patentee, the 
patent being a lot made fractional 
by a waterbody, the waterbody is the 
boundary, not the meander line. Can 
there be an exception, the meander 
line being the boundary?

11. Suppose in the deed of a riparian tract, 
its acreage is given. A current survey 
shows that the acreage mentioned 
does not include the accretions to the 
tract that have been added since the 
deed was written (but has been used 
in subsequent conveyances for many 
years). Are the accretions conveyed by 
the later deeds?

12. Does your jurisdiction embrace or 
reject re-emergence? That is, suppose 
that by erosion an advancing river 
completely erodes and washes away 
a parcel. The river then retreats, 
accretions forming where the parcel 
formerly was located. Who gets title 
to the “re-emerged” parcel? Does the 
original owner’s title “re-emerge,” 
or, does title accrete and inure to 
the benefit of the owner of the last 
mainland the river touched (who could 
have been previously non-riparian)?

13. On a stream that is non-navigable for 
title (the upland owner(s) holding title 
to the bed) does the public have the 
right to float-fish or canoe through the 
property? Camp on its banks?
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“ Because states can develop their own 
law relative to riparian and littoral 
boundaries, some riparian boundary 
issues are very state-specific.”

14. Suppose artificial improvements to the 
banks or in the channel of a river create 
changes downstream by erosion and 
accretion. Do the usual legal principles 
of riparian boundaries still apply?

15. When does the apportionment of 
an accretion stop, the apportion-
ment becoming fixed? That is, as an 
accretion grows and changes shape its 
apportioned lines move as well. When 
do those lines become fixed?

16. Is there a difference between 
navigability for title and regulatory 
navigability? Is there a nexus between 
the two? Who decides if a river is 
navigable for title? Who decides 
regulatory navigability?

17. Is, or can there be a difference between 
federal navigability and state naviga-
bility? Can a river be navigable for title 
under the state test, but non-navigable 
under the federal test? Can the state 
test and federal test be different?

18. Is the river adjoining the tract you are 
surveying navigable or non-navigable 
for title? How do you know? Will it 
make a difference in the survey? Yes! 
For your state, who determines if a 
river is navigable for title? [By the 
way, is there a difference between 

navigability for title and regulatory 
navigability? The answer is yes. I know 
of no state where they are identical. 
But, in riparian boundaries, statements 
such as this are dangerous. It seems 
there is always an exception.]

Note that these questions/situations are 
focused on inland, nontidal rivers and lakes. 
Just as many questions could be posed for 
tidal boundaries.

The Challenge
Each state needs its own manual that 
addresses its riparian and littoral boundary 
location principles. Coastal states should 
include its tidal boundaries. To accomplish 
this, all riparian/littoral decisions related to 
boundaries need to be discovered, indexed 
by topic, read, abstracted, then summarized. 
With these summaries and aided by learned 
articles on the subjects, publications and 
statutes, the legal principles can be stated. 
The product will be a book on riparian/
littoral boundaries specific to the jurisdic-
tion. This has been done for only one state, 
Arkansas. See “Riparian Boundaries for 
Arkansas” by the author of this article. 
Pages: 288. Tables: 30. Figures: 12. Within 
that book, the answers for each question 
given above can be found.

To start your state’s manual, for the 
questions/circumstances in the examples 
given above, do the case law and statute 
law research necessary to state the legal 
principle or provide guidance on the matter, 
specific for your jurisdiction. Cite the 
applicable decisions and summarize them. 
Once this is accomplished for each state 
and the federal lands, someone with high 
professional knowledge of and experience 
with riparian/littoral boundaries and who is 
an excellent writer with lots of energy and 
unlimited time and resources can edit the 
resulting tome about inland, nontidal ripar-
ian and littoral boundaries and coastal tidal 
boundaries. It would be a herculean task. 
That’s why no one has done this to date.

This “challenge” is made somewhat in 
jest, but posing the questions/situations is 
not. They illustrate how complex riparian 
boundaries can be, and how statespecific 
they can be. ◾

Dr. Richard Elgin, PS, PE is a surveying 
practitioner, educator, researcher, collector 
and author. He codeveloped the “ASTRO” 
software products and coauthored the 
Lietz/Sokkia ephemeris. He wrote The 
U.S. Public Land Survey System for Missouri 
and Riparian Boundaries for Arkansas and 
Shoulda Played the Flute (a memoir of 
his year flying helicopters in Vietnam) and 
Riparian Boundaries for Missouri (in press). 
He owns a large collection of early American 
surveying equipment, rides a Moots bicycle 
and drives an Alfa Romeo 1600 GT Junior. 
Dick’s articles have appeared in “American 
Surveyor” for many years. He may be reached 
at: elgin1682@gmail.com 
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changes downstream by erosion and 
accretion. Do the usual legal principles 
of riparian boundaries still apply?

15. When does the apportionment of 
an accretion stop, the apportion-
ment becoming fixed? That is, as an 
accretion grows and changes shape its 
apportioned lines move as well. When 
do those lines become fixed?

16. Is there a difference between 
navigability for title and regulatory 
navigability? Is there a nexus between 
the two? Who decides if a river is 
navigable for title? Who decides 
regulatory navigability?

17. Is, or can there be a difference between 
federal navigability and state naviga-
bility? Can a river be navigable for title 
under the state test, but non-navigable 
under the federal test? Can the state 
test and federal test be different?

18. Is the river adjoining the tract you are 
surveying navigable or non-navigable 
for title? How do you know? Will it 
make a difference in the survey? Yes! 
For your state, who determines if a 
river is navigable for title? [By the 
way, is there a difference between 

navigability for title and regulatory 
navigability? The answer is yes. I know 
of no state where they are identical. 
But, in riparian boundaries, statements 
such as this are dangerous. It seems 
there is always an exception.]

Note that these questions/situations are 
focused on inland, nontidal rivers and lakes. 
Just as many questions could be posed for 
tidal boundaries.

The Challenge
Each state needs its own manual that 
addresses its riparian and littoral boundary 
location principles. Coastal states should 
include its tidal boundaries. To accomplish 
this, all riparian/littoral decisions related to 
boundaries need to be discovered, indexed 
by topic, read, abstracted, then summarized. 
With these summaries and aided by learned 
articles on the subjects, publications and 
statutes, the legal principles can be stated. 
The product will be a book on riparian/
littoral boundaries specific to the jurisdic-
tion. This has been done for only one state, 
Arkansas. See “Riparian Boundaries for 
Arkansas” by the author of this article. 
Pages: 288. Tables: 30. Figures: 12. Within 
that book, the answers for each question 
given above can be found.

To start your state’s manual, for the 
questions/circumstances in the examples 
given above, do the case law and statute 
law research necessary to state the legal 
principle or provide guidance on the matter, 
specific for your jurisdiction. Cite the 
applicable decisions and summarize them. 
Once this is accomplished for each state 
and the federal lands, someone with high 
professional knowledge of and experience 
with riparian/littoral boundaries and who is 
an excellent writer with lots of energy and 
unlimited time and resources can edit the 
resulting tome about inland, nontidal ripar-
ian and littoral boundaries and coastal tidal 
boundaries. It would be a herculean task. 
That’s why no one has done this to date.

This “challenge” is made somewhat in 
jest, but posing the questions/situations is 
not. They illustrate how complex riparian 
boundaries can be, and how statespecific 
they can be. ◾

Dr. Richard Elgin, PS, PE is a surveying 
practitioner, educator, researcher, collector 
and author. He codeveloped the “ASTRO” 
software products and coauthored the 
Lietz/Sokkia ephemeris. He wrote The 
U.S. Public Land Survey System for Missouri 
and Riparian Boundaries for Arkansas and 
Shoulda Played the Flute (a memoir of 
his year flying helicopters in Vietnam) and 
Riparian Boundaries for Missouri (in press). 
He owns a large collection of early American 
surveying equipment, rides a Moots bicycle 
and drives an Alfa Romeo 1600 GT Junior. 
Dick’s articles have appeared in “American 
Surveyor” for many years. He may be reached 
at: elgin1682@gmail.com 
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S   the  
New Mexico RTK Network!

Not Sure? Request a FREE -  TRIAL 
at allterracentral.com/rtknet-nm

© 202 , AllTerra Central

allterracentral.com

AllTerra is proud to present RTK correction services in New Mexico! 
The AllTerra RTK Network now has coverage throughout the Permian 
Basin in southeastern New Mexico. Use your R12, R10, R8, Geo7, R2 or 
R1 and receive RTK corrections without a base. Leave your base 
receiver in the truck and enjoy the freedom of Network corrections. 
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Professional Liability A/E Risk Review 
 
 
The Ins and Outs of Additional 
Insured Status 
The following material is 
provided for informational 
purposes only. Before taking any 
action that could have legal or 
other important consequences, 
speak with a qualified 
professional who can provide 
guidance that considers your 
unique circumstances. 
 
You really can't blame your 
clients for trying to secure 
optimum financial protection for 
their building projects in the 
event something goes wrong. 
After all, projects are sizeable, 
long-term investments that can 
make or break an owner 
depending on the performance 
of the design and construction 
teams involved. If a design 
consultant or a contractor fails to 
perform up to prevailing 
standards, large losses can result. 
 
Insurance plays an important role 
in providing clients financial 
protection against such losses. 
That's why nearly all experienced 
clients specify the minimum 
levels of policy limits for various 
types of insurance that must be 
carried by the contractors, 
designers, and other parties to 
the project. 
 

As most design consultants will 
agree, however, the breadth and 
depth of insurance knowledge 
can vary widely from client to 
client. Some project owners have 
full-time risk managers who are 
well versed in the ins and outs of 
business insurance relative to 
design and construction. Other 
clients have a general 
understanding of insurance 
basics but aren't experts by any 
means. And others simply don't 
have much insurance knowledge 
at all and have many 
misconceptions regarding which 
risks can and can't be covered by 
the different types of insurance 
policies available. 
 
Sometimes, clients who lack 
insurance expertise will make 
coverage demands on their 
design and construction teams -- 
demands these teams may not 
be able to comply with. One 
typical such demand is listing the 
client as an "additional" insured 
on the design consultant's 
professional liability policy. 
 
A Client as an Additional Insured 
Some project owners are under 
the impression that being named 
an additional insured on a design 
consultant's professional liability 
(PL) policy is a good thing. After 
all, they reason, their contractor 
is more than happy to include 

them as an additional insured on 
their commercial general liability 
(CGL) policy. So, what's good for 
the goose is good for the gander, 
right? 
 
Not necessarily. In fact, in this 
case, what's good for the goose 
may be very detrimental to the 
gander. Let's take a closer look at 
the ramifications of having a 
client named as an additional 
insured on a CGL and a PL policy. 
 
A CGL policy primarily provides 
protection from losses resulting 
from property damage and bodily 
injury arising out of the named 
insured's business operations. 
For instance, should a visitor be 
injured on the jobsite due to 
unsafe conditions, he or she will 
probably have its legal counsel 
file a claim against all parties 
involved, including the 
contractor, the design 
professional, and the project 
owner. Most likely, since the 
contractor is primarily 
responsible for jobsite safety, its 
CGL policy will be the primary 
policy that comes into play. Being 
named an additional insured on 
the contractor's CGL policy will 
provide the project owner a 
valuable layer of financial 
protection against legal costs and 
judgments. 
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Professional Liability A/E Risk Review 
___________________________________________________________________ 
 

Delays: Playing the Waiting 
Game 

The following material is 
provided for informational 
purposes only. Before taking 
any action that could have legal 
or other important 
consequences, speak with a 
qualified professional who can 
provide guidance that considers 
your unique circumstances. 

Delay claims have always been 
among the most common type 
of demand made against 
parties to a construction 
project. Design consultants, 
contractors and clients have all 
had formal complaints made 
against them alleging financial 
damages due to delays in the 
completion of the project. 

At no point in recent memory, 
however, have architects and 
engineers experienced so many 
problems with project delays as 
they have in the past couple of 
years. Delays have mounted 

from a chain reaction of 
unfortunate and untimely 
events plaguing projects both 
at home and abroad. 

COVID-19 Stands out as a 
primary catalyst for many of 
these mounting project delays. 
First came stay-at-home orders 
that forced many in the 
workforce to miss time on the 
job. Then, as more and more 
members of the workforce fell 
ill or, worse yet, succumbed to 
the deadly early strains of the 
virus, shortages in skilled labor, 
professionals and management 
multiplied, exasperating the 
problem. 

Then, just as things were 
beginning to improve thanks to 
effective vaccines, new, highly 
contagious variants of the virus 
appeared. Workforce shortages 
rose once again. Manufacturing 
and transportation workers 
worldwide were not reporting 
to work. Shipments of parts 

and materials ground to a halt 
as ports became overloaded 
with goods that could not be 
transported and delivered. 
Shortages of building supplies, 
electronic components and 
other project-critical elements 
multiplied. 

Design professionals and 
contractors with ongoing 
projects were caught in the 
squeeze of this vice of 
personnel and material 
shortages. Lead designers had 
made firm scheduling 
commitments to their clients 
and were now unable to meet 
those deadlines. Project owners 
complained that these missed 
deadlines were costing them 
money as project completion 
targets and occupancy dates 
were missed. Complaints were 
followed by claims. 

So, what are design consultants 
to do? The future of COVID 
variants remains a great 
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unknown. Labor and material 
shortages continue to be an 
alarming problem. Scheduling 
has become a crapshoot for 
many in the design-and-build 
sector. 

Coping with This New Reality 

So, how do design professionals 
cope with this new reality of 
shortages and delays? It is best 
to openly acknowledge that the 
current uptick in scheduling 
problems will likely continue 
for the foreseeable future -- 
maybe longer. At the earliest 
stages of project planning, 
frank conversations regarding 
realistic timelines and 
schedules must be had with 
project owners, building 
occupants, contractors, 
subcontractors and 
subconsultants. Equally 
important, your concerns 
regarding potential scheduling 
problems and delays should be 
addressed in your contracts 
with your clients. 

When preparing to bid on any 
new project take an objective 
and realistic look at labor and 
material availability. Meet with 
the project owner and 
contractor to determine 
whether material or labor 
shortages have resulted in 

delays during recent projects of 
a similar type. What are 
reasonable time frames for 
receiving materials in light of 
current supply-chain 
bottlenecks? What are the 
critical paths most likely to lead 
to project delays and how can 
such delays be best avoided? 

When specifying materials, 
have suppliers provide 
estimates on availability and 
lead times for delivery. If 
particular materials are in short 
supply, what are the 
reasonable substitutes? What 
impact would these substitutes 
have on project schedules and 
overall project quality? 

If the project owner or 
contractor recommends 
substitute materials to reduce 
the chances of project delays 
make sure it is clear that they 
requested and/or approved the 
use of these substitutes. 

Force Majeure 

In your client contract, have 
your client agree that you are 
not responsible for any 
financial or other damages 
arising out of any delays caused 
by factors outside of your 
control. These factors may 
include pandemics, labor 

disputes, severe weather, fires, 
riots, wars, and other natural 
disasters. Other factors beyond 
your control that may lead to 
delays include performance 
failures by the client, the 
client's contractor, government 
officials and other third parties 
to the project. 

Your contract should also 
specify that if delays caused by 
factors outside of your control 
increase the time and costs you 
incur on the project you are 
entitled to a reasonable 
adjustment in schedule and 
compensation. 

One contract clause every 
design professional should push 
for is the "force majeure" 
clause. Commonly called the 
"Act of God" clause, the force 
majeure clause can provide 
broad protection for design 
professionals who face 
potential liability for 
circumstances beyond their 
anticipation or control. Such 
circumstances may include 
pandemics, wildfires, 
hurricanes, volcanic eruptions, 
wars, riots, and other natural or 
manmade disasters. 

Generally, you and your legal 
counsel will have to actively 
push to get force majeure 
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language added to your client 
contract. Neither the AIA's 
B101 agreement nor the EJCDC 
E-500 agreement includes a 
comprehensive force majeure 
clause -- although both provide 
limited protection against 
liabilities for delays caused by 
factors outside of the 
architect's or engineer's 
control. 

AXA's XL Contract Guide 
suggests that design firms 
consider force majeure contact 
language such as the following, 
adapted by you and your legal 
representatives to fit your 
unique circumstances: 

Force Majeure 

If an event or circumstance 
beyond the Consultant's 

reasonable control occurs, 
including without limitation an 

act of God, fire, flood, 
hurricane, wind event, storm, 

weather disturbance, 
earthquake, pandemic, 

disease, epidemic, or other 
viral or bacterial outbreak, 

government-ordered 
shutdown, quarantine or 

shelter-in-place order, an act 
or omission of a third party, 
strike, war, riot, terrorism or 

threat of terrorism, civil unrest, 
or any other event or 

circumstance not within the 
reasonable control of the 

Consultant, whether similar or 
dissimilar to any of the 

foregoing, that cause the 
Consultant delay or additional 

expense ("Force Majeure 
Event"), then the consultant is 

entitled to an equitable 
adjustment in the contract 

price or time for performance. 
If any Force Majeure Event 

renders the Consultant's 
performance impossible or 

impracticable, the Consultant 
has the right to terminate 

performance under this 
agreement consistent with any 
termination requirements that 
might exist in this Agreement. 
Upon request by the Client, the 

Consultant will furnish the 
Client with periodic reports 
regarding the impact of the 
Force Majeure Event on the 

Consultant's services. 

If a client balks at accepting a 
force majeure clause in your 
contract, you might offer to 
make the clause mutual so that 
both parties of the contract are 
projected from liabilities that 
are due to force majeure 
events. You might also offer to 
add a time element to the 
clause; for instance, requiring 
that parties must report a force 

majeure event within 10 
business days of the occurrence 
of the event. The reporting of 
the event should document the 
situation that caused the delay 
or other loss and develop a 
reasonable approach to 
completing the project within a 
doable timeframe. 

More on Substitutes 

As previously mentioned, you 
may discover that a tried-and-
true material, equipment, or 
product that you routinely 
specify in your projects is facing 
lengthy shipping delays due to 
supply chain problems. Maybe 
you are aware of a suitable 
substitution that you can 
comfortably recommend or 
specify in advance of the bid 
date and thereby keep the 
project on schedule or at least 
minimize any delay. 

In other cases, however, you 
may not be aware of a ready 
substitute for a material, 
equipment or product that is 
experiencing supply chain 
delays. In such cases, you 
should consider asking the 
contractor or even the client if 
they have any 
recommendations. 
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If you are making or accepting 
suggestions for substitutes 
make sure the substitution 
approval procedure is a formal 
process well documented in the 
client contract. Be sure to 
document, among other things: 

 The scope of the 
substitution 

 Reasons for the 
substitution 

 Estimated impact on 
project costs 

 Estimated impact on the 
project schedule 

 The coordination 
required with other 
materials, equipment or 
products. 

Note that while a substitute 
may not suffer the supply chain 
delays that the originally 
specified material is facing, you 
and your client may not achieve 
all of the estimated time 
savings you expect. For 
instance, you'll need time to 
review the request for 
substitutions. The change in 
specifications may require 
additional revisions to the 
design documents to 
accommodate those 
substitutions. 

Also, if the substitute proves 
not to be of equal quality or 

requires greater maintenance 
or operating costs, the client 
may seek restitution for the 
lost time and money. That's 
why the client contract is so 
crucial when setting the 
guidelines for substitutions. 

The client contract should state 
that upon request of the client, 
the design professional will 
evaluate and make 
recommendations regarding 
substitutions of materials, 
products, or equipment. It 
should also state that the 
design consultant will be 
compensated for providing 
such recommendations as well 
as for any additional design 
services required to modify the 
construction documents and 
coordinate them with the 
substitutions. 

If substitutions are made at the 
request of the client, the 
contractor or any other party 
representing the client, then 
they should be presented to 
the design consultant in the 
form of a Substitution Approval 
Request Form. Note that you 
are making the change in 
specified materials, products, 
or equipment at the request of 
the client and that you are 
making no warranty or 

guarantee as to the quality or 
suitability of the substitute. 

More Delay Busters 

Here is some additional advice 
for avoiding project delays: 

 Pick your projects 
carefully. Are materials 
reasonably available? Is 
skilled labor in sufficient 
supply? Does the client 
have realistic 
expectations regarding 
the time and cost 
needed to satisfactorily 
complete the project? 

 Continually monitor the 
project schedule. 
Address any delays 
immediately. Ensure 
that both you and the 
contractor have the 
time needed to 
complete the project 
and meet the prevailing 
standard of care. 

 Preach project 
promptness. One of the 
best preventatives for a 
delay claim is a project 
mindset that preaches 
promptness. For 
instance, address 
requests for information 
(RFIs) and change 
orders promptly. When 
an RFI or change order 
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request is submitted by 
a contractor evaluate it 
quickly and thoroughly. 
Give your opinion to the 
client as to whether the 
requested change is 
warranted and whether 
there is a reasonable 
basis for a time and/or 
cost adjustment to the 
project. 

Remember: Time is money for 
your client, the contractor and 
you. By being realistic and 
diligent with your schedules, 
keeping a watchful eye on 

material availability and the 
progress of all project 
participants (including your 
subconsultants), and 
addressing project delays at the 
first sign of trouble, you can 
avoid those delays that are 
avoidable and not be held liable 
for those delays outside of your 
control. 

 

 

 

 

Can We Be of Assistance? 

We may be able to help you by 
providing referrals to 
consultants, and by providing 
guidance relative to insurance 
issues, and even to certain 
preventives, from construction 
observation through the 
development and application of 
sound human resources 
management policies and 
procedures. Please call on us for 
assistance. We’re a member of 
the Professional Liability Agents 
Network (PLAN). We’re here to 
help. 

 
 

Contact: 
 
James Lyons, Vice President 
jlyons@cressinsurance.com  
 
Eloise Hughes, ACSR 
Account Manager 
ehughes@cressinsurance.com 
 
6101 Moon Street NE, Suite 1000 
Albuquerque, NM 87111 
Office:  505-822-8114 
Fax:   505-822-0341 
Toll Free:  800-422-8925 
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allterracentral.com

AllTerra - Mapping 
GIS Specialists

Offering sales, rentals, support and training of 

AllTerra 
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NMSU Geomatics
Last week we had a great 
time visiting Zia Middle 

School in Las Cruces and 
doing a hands on activity 
with 7th and 8th Grade 

Students. 

Kery Greiner and 
myself linked up with 

Adrian Gaytan who is a 
technology teacher at Zia 

and also part of PLTW 
(Project Lead The Way) 

program.
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We brought with us 2 current NMSU Geomatics Students Nayla Salinas and Analys 
Negron who are also interning with CSTi.  We also had Nick Marez and Luis Gutierrez with 

CSTi assisting with the activity.  The activity involved us staking out points with our GPS units 
and setting nails that would represent their school logo which is a Thunderbird. We then 

used string to create a straight line between the nails and painted the line.  This was a fun 
activity and was well received by the students. Its a great way to teach them how scaling works 
and how Surveyors can take a paper plan set and bring it to life. Thanks to our Intern students 

for your assistance and Adrian Gaytan for having us! Can’t wait to do it again.  

I encourage everyone to reach out to their local schools and youth groups and do a similar 
activity.  I am happy to share my experience with anyone who interested.  It is important that we 
make a great effort to share our industry with the world.  It is really fun and you will be glad you 

did it.  Make sure to take photos and get permission to take those photos and then share them 
and spread the word!            David Acosta (dacosta@cstiinc.com)
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Sustaining Membership 
The Sustaining Membership category is reserved for Professional Surveying Companies represented by a New Mexico 
Professional Surveyor and for individual New Mexico Professional Surveyors.  Please contact the NMPS office for more 

information or to upgrade your existing membership.

Thomas Johnston
Wayjohn Surveying Inc. 
Albuquerque, NM

Tammy Kaber
Gila Land Surveying, LLC
Gila, NM 

Larry Medrano 
Precision Surveys, Inc.
Albuquerque, NM

Chris Pappas
Green Forest Surveys, LLC
Fairfield, VA

Keith Stickford 
North Star Land Surveying
La Jara, NM 

Salvador Vigil
LSC Surveys, LLC
Santa Fe, NM

Tim Aldrich 
Aldrich Land Surveying 
Albuquerque, NM

Alan Benham
Bohannan Huston, Inc.
Albuquerque, NM

Isaac Camacho
Brock & Bustillos Inc.
Las Cruces, NM 

Marc A. DePauli 
DePauli Engineering & 
Surveying, LLC 
Gallup, NM

Russell  Elliott
Elliott Surveying 
Albuquerque, NM

Kery Greiner
Tierra Surveys, LLC, 
Las Cruces, NM

Thank you for your support!

Sustaining Members   
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