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gmail.com.  Submission of an article does not guarantee publication.  We reserve the right to edit all submitted 
material, and no material will be returned.  The opinions expressed are those of the author and are not necessarily 
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EDITORIAL
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.Front cover:  Winter surveying. 
Back cover:  Jim Himbarger of Dawson Surveys.
Thanks to Eric Marlow of Dawson Surveys for 

sending in the photos.

Another year has flown by and we are back at approximately the same place as year ago, having traveled 
approximately 584 million miles in orbit around the sun.

Some good news to report is that Mr. Ben Aragon, Survey Manager from Wilson and Company has been 
appointed to the NM State Board of Licensure for Professional Engineers and Professional Surveyors. He 
will serve on the NM State Board through 2027. We wish him much luck with this important position and 
know he will keep the interests of the profession close at heart.

Amanda Allred will serve another year as President of NSPS before she hands the sturdy reins over to the 
President (elect) Bob Akins. Amanda has been very busy traveling and meeting with all sorts of people 
and organizations with any connection to the broader geospatial industry. Not least of these has been 
her involvement with and in the various professional women's organizations in spreading the word and 
opportunities to include the diversity of the general population. We wish Amanda God speed with her 
future work with both public and private endeavors.

Included herewith are the next two articles (being 5 and 6) from Knud Hermansen on his thoughts on 
Professional Practice and Education. These have been thought provoking and I'm thinking a little 
concerning to some, with some really good points presented.

Thanks also goes to James Lyons with some very good information on Professional Liability A/E Risk 
Review. As usual, there are some pertinent points to be considered in contractual language and tips. 
Earl Burkholder has also given us some of his insight and appreciation of the "System" Much of this 
makes really good sense within the confines of our profession and oversight, but one cannot help trying 
to fit some of these tenets to the overall governance, of the State and Federal "System", where the story of 
morality, legality and ethics is not so pretty, but I digress.

Our present president, Loren Risenhoover, will shortly be making way to Diego Sisneros from 
Dawson Surveys in Santa Fe, as the incoming president.We thank Loren for his tireless efforts and 
welcome Diego and wish him well in 2023. 

We also want to thank all the speakers and vendors who were present at this years convention at the Isleta 
Center. You will find photos included herein of almost all the companies that were part of the success 
of the convention.

Thanks to all of you that place articles, advertisements and show support otherwise, your efforts do not 
go unnoticed.

Barry
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president I would like to express my gratitude to everyone who kept me from falling flat on my face!  
After every annual NMPS conference the president thanks the officers and staff involved in making it 
a success. Although, I was always aware that it was a team effort I grew to appreciate the help provided 
even more.  The help and advice provided to me by the past presidents was very appreciated. The work 
put in by our President Elect, Diego Sisneros, to put together a very successful golf tournament was 
remarkable, especially considering that he’s not a golfer and I couldn’t provide any advice as I’m also 
not a golfer!  As always, the staff of NMPS, Patty and Shelley, did an amazing job putting everything 
together and maintaining control of the event! Patty kept me in line and on task throughout the process 
and I want to express my deep appreciation to her for “holding my hand” and keeping me afloat 
through the process!

As for my thoughts on the conference itself, it was very nice to see many of my old friends and make 
new friends.  I believe that we all needed to have a face-to-face meeting after enduring the previous 
two years of the pandemic and virtual meetings.  Many people in our profession are not very outgoing 
socially and the last couple of years only increased their isolation.  I believe the seminars went well and 
everyone I spoke to seemed very happy with the speakers.

Our in-coming president, Diego Sisneros, will be taking over soon and I’m sure he will be very 
successful. I would like to ask members of NMPS to continue to be active and support 
the organization all they can. If you know of others in the profession who aren’t active try to persuade 
them to become more involved.

In closing I would like to thank everyone for their support.  Although at times it was stressful (usually 
due to my own ineptitude) serving as NMPS President has been very rewarding and enjoyable.  I plan 
to continue my support of NMPS and our profession for many years to come and I hope others will 
make time in their, admittedly, busy lives to serve.  I hope everyone has a wonderful holiday season 
and a very happy and prosperous 2023!

Sincerely,
Loren N. Risenhoover P.S.

Greetings NMPS Members and Fellow Surveyors,

I sincerely hope all of you and all of your friends and 
loved ones are safe and healthy as we go through 
the holiday season.  As I near the end of my term as
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Juniper Systems CT8X2 tablet  
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Thoughts on Professional Practice and Education
Article 5: Removing Examination Pre-requisites

by 
Knud E. Hermansen †
P.L.S., P.E., Ph.D., Esq.

This is the fifth article I have prepared in the series offering thoughts on professional practice and 
education. In this article, I wish to discuss the timing of professional exams. In particular, I wish to 
advocate allowing an applicant to take their licensing exams before obtaining any required experience.

There are two common models of examination sequence found in the United States. The first model, that 
appears to be most common at the present time, requires the applicant take the professional surveyor exam 
and state specific exam after the experience requirements have been met. 

The second model is to permit an applicant to take all three exams at or near graduation and before 
meeting minimum qualifications. 

There was a third model that may still be present in some states. The third model was to require the 
experience first then allow the applicant for licensing to take all the exams within a short window of 
time. When I was first licensed almost fifty years ago, I took the first exam one day and the second 
exam the very next day.

In this article, I would like to advocate that states allow an applicant to take the exams on sequential days 
at or near graduation. I offer two reasons for my position.

For my first reason, I would suggest that taking the professional exams near graduation is the best time 
in life’s journey to schedule and have time to take the exams. By the time the graduate achieves the 
pre-requisite experience for licensure, they are often married – perhaps with young children, involved 
in community activities, and have a full employment commitment. It is difficult to find time to study 
or even take time off from work for testing. College breaks are usually far less stressful and a less 
busy time than the hectic and stressful work schedule a graduate will encounter after graduation. To 
emphasize this, let me remind surveyors that as a full-time student in college, the student could count 
on two to three weeks off at Christmas, one week off during Thanksgiving, and a one or two-week 
spring break. College breaks were known well in advance, allowing for professional test scheduling.

Once the graduate is employed, vacation time or personal days must often be used for testing. Time 
off from work must often be scheduled in advance and authorized only when work allows. While college 
can be stressful, the stress of college often pales in comparison to balancing family responsibility, home, 
and work commitments.

The second reason for allowing all tests while in college or shortly after graduation is the extent of retained 
surveying knowledge. Broad knowledge of surveying is usually at a maximum retention just before or 
soon after graduation. Therefore, the best chance to pass all three exams with minimum study is at or near 
graduation.  
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Some would argue that testing the graduate on knowledge retention after the graduate has some expe-
rience is a reasonable procedure to protect the public’s safety. Perhaps this statement is true. Yet, on 
that basis, all licensed surveyors should be periodically tested from time to time to insure knowledge 
retention after the passage of time. I suspect there are very few licensed surveyors that would advocate 
that they be subject to periodic retesting to ensure knowledge retention.

Having given my opinion, I now offer advice by suggesting professional societies encourage 
statute or rule changes allowing all exams be taken soon or at graduation. Of course, the soon-to-be 
graduate has another option. The student can apply to test in a state that does allow all testing at or 
near graduation. The applicant does not need to journey to a particular state since NCEES offers the same 
exams at testing centers throughout the United States. Perhaps the applicant would have to delay taking 
the state specific exam until they are eligible for licensing within that state. Of course, the one hurdle that 
may arise from this recommendation is a state that will not accept the NCEES test score for an exam taken 
before experience was achieved. I know of at least one state that will not accept the PE exam score if the 
PE exam was taken before experience was met. I know this does not make much sense but bureaucracies 
and their rules often do not make sense.  Δ

Article 6: Licensing With and Without A degree
This is the sixth article I have prepared in the series offering thoughts on professional practice and 
education. In this article, I wish to review survey licensing requirements. I have noted that a graduate 
of a surveying course of study will likely seek multiple state survey licenses. More practitioners seek 
multiple state licensing than when I started my surveying practice. It is common for four-year 
surveying graduates to be licensed in two or more states. I know of one individual licensed in more than 
a dozen states. As I look back on fifty years of surveying practice, over that time, I have held licenses 
to practice surveying in six states.

While the reader is probably aware of their state licensing requirements, a review of licensing require-
ments nationwide is appropriate. Requirements for licensure among states vary.

More than 25% of states require some formal education in order to be licensed. Not all of these states 
require a surveying or geomatics degree. The most stringent academic requirement found for licensure 
exist in states that require a surveying or geomatics degree from an ABET accredited program. *¹ Some 
states relax this standard slightly by not mandating an ABET accredited surveying or geomatics 
degree. Relaxing academic restrictions even more, some states accept any four-year degree with a
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certain number of surveying credits. Next in academic laxity is a state allowing any four-year degree 
without specific surveying credits. Some states will permit a two-year surveying or geomatics degree 
with a certain number of surveying courses. Finally, a number of states continue to allow licensing by 
experience only. Two-years of experience is a minimum requirement coupled with education. The 
norm for experience among states appears to be four-years of experience coupled with education. More 
experience is required when there is less formal education.

It stands to reason that a person wishing to pursue licensure as a surveyor with the widest possible 
opportunity for employment and licensure in the United States should meet the most stringent state 
requirement for licensure. The person casting a wide net for employment or licensing should obtain 
an ABET accredited four-year surveying or geomatics degree. There are several universities in the 
United States and foreign countries with excellent programs that are ABET accredited. Some offer 
accredited surveying degrees entirely through distance education. Individuals can achieve an ABET 
accredited degree without leaving their state.

This wide diversity of pathways allowing surveying licensure reveals differing opinions nationwide and 
within state societies as to what should be the requirements for licensure in a state. The issue has been 
firmly settled in some states. It is a source of great debate in others. This article is not intended to create 
controversy in states that has had the controversy and has settled the requirements. 

A person that does not have a degree or possesses a degree not accepted in a state of their residency 
or employment can always seek licensure in another state should they wish to show professional 
achievement. Of course, I must stress that a person working in one state holding a survey license in 
another state cannot necessarily provide surveying services in the state where they work. The surveyor 
must hold a license in the state in which services are offered or performed. 

I would also caution that in many states holding a valid survey license to practice in the state is not 
sufficient. The person must also hold a certificate of authorization (COA) or similar business license 
or work for a firm that does hold a certificate of authorization in the state. I have seen many disciplin-
ary citations issued to out-of-state firms that incorrectly believed that they could provide services in a 
state by simply having an employee of that firm licensed in the state. I would also caution that the 
out-of-state firm must often pay income taxes to the state and in some case the municipality in which 
they performed their services and received payment. A most frustrating time in my past was when a 
municipality in a state I was not a resident demanded I pay an income tax on a small fee I received 
for services completed in that municipality. Had I been aware, I would have refused the services or 
doubled my fee to cover the frustration and time to do the extensive paperwork involved in paying a 
municipal income tax.

I would also like to dispel some misconceptions that surveying must be thought of as a ‘lesser’ profession 
or not a profession at all because individuals can be licensed without formal education in the professional 
field. I suppose some judges or legislatures feel and have ruled otherwise. Their position allows them to 
have an opinion that establishes the definition in that state. It is a fact of life that an opinion of a person in 
power means more than an opinion of some other person.

The fact is there are other professions that surveyors work alongside that permit licensure without 
a formal education. As I write this article, Washington, Vermont, California and Virginia allow an



9Benchmarks - December 2022

PHONE (602) 274 -2052

End-of-Year Special

PHOENIX
4317 N. 16th St., Phoenix, AZ 85016
Phone: (602) 274-2052
Email: info@surveyorssource.com
Web: surveyorssource.com

TUCSON
601 S. Campbell Ave., Tucson, AZ 85719
Phone: (520) 624-4056
Email: info@surveyorssource.com
Web: surveyorssource.com

ALBUQUERQUE

Phone:(505) 366-7722
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Base and Rover Units 
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Software.  
* Call for special pricing.
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720.467.0704
DustinH@VectorsInc.com

5640 Venice Ave NE, Unit J
Albuquerque, NM 87113

VectorsInc.com

individual to become a member of the bar without graduation from a law school. Wyoming, New York and 
Maine allow individuals to be members of the bar without a juris doctorate (J.D.) degree so long as the 
individual has at least some law school courses.

Not all states require an engineering degree to become a professional engineer (P.E.). Some state permit 
engineering experience alone to qualify for licensure. 

I am sure that some individuals reading this article will wonder what my opinion is regarding a require-
ment for formal education in order to obtain a survey licensure. I have five degrees and taught in a 
four-year surveying program for more than thirty years. My background would suggest I am a strong 
advocate for a degree requirement. Yet surprisingly, I am not in favor of mandating education in order 
to become licensed. My first surveying licensure was obtained based on my surveying experience 
alone. There is no question that I learned more about surveying by obtaining my B.S. degree. I also 
learned a lot more about surveying when obtaining my M.S. degree followed by my Ph.D., and, lastly, my 
law degree. The fact that I learned more about surveying upon attaining each degree, doesn’t mean each 
degree should be required for licensing. 

My opinion is that an individual that passes the fundamentals of surveying exam, professional surveying 
exam, and state specific exam has the knowledge necessary to competently practice surveying. Competent 
practice demands a minimum level of knowledge - not retention of all knowledge possible. A degree will 
instill the information in less time, with a better understanding, and with more extensive knowledge. Yet, 
an intelligent individual, through self-study, and extensive experience can also gain the minimum level 
of knowledge for competent practice. I believe the important point is whether the individual has the 
knowledge, not the way the knowledge was acquired. Some of the best surveyors I have ever met or 
followed had no formal education or a two year degree only.  Δ 

Footnotes:

*¹  A search portal that provides ABET accredited surveying programs can be found at:
     https://amspub.abet.org/aps/category-search?disciplines=69&disciplines=67

†   Other books and articles by Knud can be found at: 
     https://umaine.edu/svt/faculty/hermansen-articles/
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Photos sent in by 
Ed Trujillo
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Left and below:
Brian Portwood 

who presented with 
Glen Thurow
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NM Young Surveyors

GOALS- 
 Attend 3 or more career fairs 
 Host a meeting & social event at the NMPS conference 
 Get involved with the golf tournament at the NMPS conference 
 Promote National Surveyor’s week in New Mexico 
 Help high school students connect with surveyors around the state to show them our great 

profession 
 Create promotional videos to be used to promote not only surveying nationwide but to 

promote NMSU & CNM surveying programs 
 Build contour sandbox to display at career fairs 
 Mentor high school students into the profession, get them to pass CST exams & help them 

get a job 

 

What is NMYS? 
We are an affiliate 
membership with the National 
Society of Professional 
Surveyors – Young Surveyors 
Network(NSPS-YSN).  

 
The NSPS-YSN are defined by 
surveyors aged 35 years or 
under, or within 10 years of 
graduation from a course of 
study in land surveying or a 
related field. Every surveyor is 
welcome to join to the group; 
however, the focus is to 
provide support for those 
individuals that meet the 
definition. 

 
For more information please 
fill out the Google form 
HERE.  
 
 
 
Click to follow us: 

  

 

New Mexico Young 
Surveyors  

MISSION STATEMENT- 

 

“To create an atmosphere in which young 
surveyors can connect and promote the 

profession.” 

March 2018 

Photos sent in by 
Ed Trujillo and 
Barry Phillips

Left: James Combs 
presenting on the 

New Mexico Young 
Surveyors

Right: Kristopher 
Kline

Left: Lynda Bell, NGS 
Regional Advisor



14 Benchmarks - December 2022

2022 Lifetime Achievement Award - Jim Botsford

Jim Botsford was Born in March 1942 in Indiana, Pennsylvania. He moved 
to Albuquerque in 1952 and graduated Valley High School  in 1960.  He 
attended NMSU 1960 to 1962.

Jim worked as a Cartographic Draftsman at F M Limbaugh Engineering & 
Aerial Photography from 1962-1964.  He got drafted into the US Army from 
1964 to 1966 and served as instructor at the US Army Engineering School, 
Topography Department, in Ft Belvoir, VA, where he taught mathematics, 
carto-drafting, map projections, land navigation and miscellaneous surveying 
courses.

He became a member of ACSM in 1965 and worked at Donald H Wiese in 
Las Cruces 1966-1975, and attended NMSU for Primarily Computer Science 
Classes 1966-1968

Jim got his NM License in 1972  (No. 5211) and started Botsford Survey-
ing Services, LLC in 1975 to 2022 with several side tracks in between. 
He was a Trimble Dealer 1996 to 1998 and part time contracting with 
SGS Witter/T&D Services  2002 to 2010.

Jim started the NMPS chapter in Las Cruces in 1976. He served as NMPS 
President in 1985 and Westfed Rep 1986 to 1996.  He was the ACSM/NSPS 
Governor in 1991 to 1996 and also a ACSM/NSPS Fellow.  Jim belonged 
to the Rotary Club 1976 to 1996 and was a Paul Harris Fellow.

Jim was involved in getting the NMSU Survey program off the ground.

Above: Allen Grace,
Diego Sisneros and Jim Botsford.

Photos by Ed Trujillo
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2022 Surveyor of the Year - Steve Toler
Previous NMPS

Surveyor of the Year 
Awards

1998 Salvador E. Vigil
1999 Wilfried E. Roeder
2000 James J. Medrano

2001 Robert B. Stephenson
2002 Guy D. Hayden
2003 Glen W. Thurow

2004 Jorge C. Moy
2005 Dean Williamson

2006 Gary O. Robertson
2007 Steven M. Frank
2008 Cliff A. Spirock

2009 Samuel A. Bateman
2010 David E. Cooper

2011 Cliff Wilke
2012 Santiago Romero, Jr.

2013 Glen B.Haikin
2014 Allen Grace
2015 Gary Eidson 

2016 Jeffery Ludwig
2017 Will Plotner

 2018 Kery Greiner
2019 David Acosta

2020 Kurt B. Wurm
2021 - 

Steve began his career in surveying working for Robert Jack Smith & 
Associates in Rawlins,Wyoming in 1980.

He returned to Albuquerque to go through the TVI Surveying 
Program, graduating from TVI in 1982. He went to work for 
Denny-Gross & Associates in Albuquerque from 1982 - 1984

Steve formed Surveying Control, Inc. (SCI) with Jack Smith, Jim 
Toler and Thomas R. Mann in 1984. Then attended the University 
of New Mexico from 1984 - 1989, while working for SCI during the 
summer and winter breaks. After graduating from UNM in 1989 with 
a Bachelors Degree in Civil Engineering he went to work for SCI full 
time.

Steve became licensed to practice Professional Surveyings in New 
Mexico in January of 1992 and took over the operations of SCI. Over 
the next 26 years he operated SCI and eventually bought out all the 
partners until the Spring of 2018.  Steve "semi-retired" and went to 
work for Sandia National Labs where he still works today. Along the 
way he obtained licensure in Arizona, Colorado, Oklahoma and 
North Carolina.

Steve became active in the New Mexico Association of Surveyors and 
Mappers (previous version of NMPS) in the fall of 1984. Over the 
years he has served as the State Treasurer, as the Middle Rio Grande 
Chapter President and Director, and served on many committees 
including the Minimum Standards Committee. He also worked 
closely with the State Board of Registration to revise the Engineer-
ing & Surveying Practice Act. Steve has also been a member of the 
NM State University Geomatics Engineering Industrial Advisory 
Committee since 2019 and currently serve as its chair.

Above: Steve Toler 
and 

Diego Sisneros. 
Photos by Ed Trujillo
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2022 Distinguished Service Award - Kery Greiner

Kery has been:

Member of NMPS since 1986.
President of Southern Rio Grande Chapter 1995 to 1996.
Vice President NMPS in 1997.
President Elect NMPS in 1998.
President NMPS in 1999.
Past President NMPS in 2000.
Appointed Westfed Delegate 2007 to 2009.
Appointed NMPS Treasurer 2009 to present.
Served as Chair of the Awards Committee since 2012.
Served on committee to help getting the program at NMSU reinstated 2016 to 2017.
Began working part time at NMSU as an Adjunct Instructor 2018 to present.
Received Surveyor of the Year award in 2018.
Presented at the 2019 Conference with David Acosta regarding the updates to the NMSU 
program.

Kery Greiner has had an 
amazing career after he started 
surveying in 1977.  He attend-
ed the Albuquerque Technical 
Vocational Institute April 1978 to 
August 1979 and became NM 
Licensed in July 1986 and 
opened his private practice in 
October 1986.

Above: Kery Greiner.  
Photo taken at the 2019 NMPS Conference
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Bird's Eye View of Drone 
Regulations and Insurance 

The following material is 
provided for informational 
purposes only. Before taking 
any action that could have legal 
or other important 
consequences, speak with a 
qualified professional who can 
provide guidance that considers 
your unique circumstances. 

Every so often, a new tool or 
technique will emerge that 
dramatically changes the way 
architects and engineers 
conduct their businesses. 
Among recent revolutionary 
advancements now significantly 
impacting the design industry is 
the development of unmanned 
aerial vehicles (UAVs), also 
known as unmanned aerial 
vehicles (UASs) or, more 
commonly, drones. 

More and more, drones are 
becoming an essential tool for 

A/E firms, enabling them to 
perform their duties more 
effectively and more safely. 
Some design professionals, 
such as surveyors, now rely on 
drones to complete many of 
their essential tasks. Others 
might use drones only during 
narrow stages of their projects 
-- conducting a flyover of a 
building at substantial project 
completion, for example. 

Those who use drones for 
multiple purposes may want to 
purchase their own drones and 
hire or train drone pilots. Other 
design firms may prefer to 
contract the drone activities 
through a subcontractor or 
other third-party pilot. 
Regardless, design firms must 
understand the many rules and 
regulations that govern the 
legal and safe use of these 
UAVs, as well as the liabilities 
they may incur for not 
following these rules of the 
road. 

The FAA's Rules of the Road 

The Federal Aviation 
Administration (FAA) released 
its Small Unmanned Aircraft 
Rules, (officially known as Part 
107 of the Federal Aviation 
Regulations), effective 

August 29, 2016. Design firms 
using drones in their course of 
business -- whether they 
purchase and fly their own 
unmanned aircraft or hire the 
services of third-party pilots -- 
face liabilities should these FAA 
regulations be violated, or 
damages occur. 

Drone-related liabilities extend 
from personal injuries and 
property damage caused by the 
drone in flight to losses 
incurred due to project errors 
and omissions related to the 
use or misuse of drone-
collected data. For example, if a 
third party was hit by a drone in 
flight due to pilot error, the 
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Certificate of Merit: 
Fighting Frivolous Claims 

The following material is 
provided for informational 
purposes only. Before 
taking any action that 
could have legal or other 
important consequences, 
speak with a qualified 
professional who can 
provide guidance that 
considers your unique 
circumstances. 

Considering today's 
material and labor 
shortages, inflated project 
costs and extended project 
schedules, it's no wonder 
that it is more difficult than 
ever to keep clients happy. 
Complaints and, 
eventually, claims 

regarding faulty design, 
cost overruns and schedule 
delays, arise with too many 
current projects. 

Some of these complaints 
may seem minor to the 
design consultant; some 
can seem major. Some 
complaints allege real 
errors and omissions on 
the part of the design 
consultant. Others seem 
downright frivolous, a 
"shotgun" approach 
reflecting a client's 
unrealistic expectations. 
Remember: The standard 
of care to which you are 
held does not include 
delivering perfection. 

You can go a long way 
toward eliminating 
frivolous claims by 

educating clients and other 
parties to the project on 
the prevailing standard of 
care in the design 
professions. Design 
consultants do not have to 
be error-free when 
delivering their services. 
They only need to render 
services with the ordinarily 
degree of skill and care 
that would be used by 
other reasonably 
competent practitioners of 
the same discipline under 
similar circumstances, 
taking into consideration 
the contemporary state of 
the art and geographic 
conditions. 
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Certificate of Merit 
Legislation 
How do you fight frivolous 
claims? A number of states 
have enacted certificate of 
merit (also called affidavit 
of merit) legislation. These 
laws generally require 
potential plaintiffs, such as 
project owners, to 
demonstrate that their 
claim or complaint against 
a design professional has 
legal or technical merit 
before the claim can move 
forward.  
 
Typically, in jurisdictions 
where certificate of merit 
legislation is in effect, any 
claim against a design 
professional must be 
accompanied by a written 
certification of merit. This 
certification must state 
that the plaintiff or its 
attorney has consulted a 
qualified, independent 
third-party professional 
practicing the same 
profession as the 
defendant, and that this 
party concluded that the 

claim is reasonable and has 
merit. In some states, the 
affidavit must also specify 
at least one negligent   act, 
error or omission the 
plaintiff claims to exist. 
Failing to file a certificate 
of merit 
contemporaneously with 
the complaint may result 
in dismissal of the claim. 
 
A certificate of merit 
requirement accomplishes 
two things. First, it may 
discourage someone from 
filing a frivolous claim. 
Second, if the claimant 
does obtain a certificate of 
merit, it indicates to the 
defendant that there is at 
least one member of his or 
her profession who 
believes the complaint 
may be valid and who may 
be willing to opine or 
testify in court, arbitration, 
mediation or other form of 
dispute resolution that the 
complaint has merit. 
 
Note that in some states, 
certificate of merit 

legislation is written 
specifically to address the 
liability concerns of design 
professionals such as 
architects, engineers and 
land surveyors. These 
states include California, 
Hawaii and Oregon. 
 
In other states, certificate 
of merit legislation is more 
broadly written to cover 
licensed professionals in 
general. These laws can 
typically be applied to 
design consultants who 
operate in these 
jurisdictions. States having 
these more broadly 
written laws include 
Arizona, Colorado, 
Georgia, Hawaii, Kansas, 
Maryland, Minnesota, New 
Jersey, Pennsylvania, South 
Carolina, and Texas. 
 
Most jurisdictions with 
certificate of merit laws 
require that another 
consultant licensed in the 
same discipline as the 
defendant declare whether 
or not a case has merit to 
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proceed through the civil 
system. In other 
jurisdictions, a screening 
panel of knowledgeable 
persons gives its opinions 
on the merit of the case. 
Some jurisdictions have 
the plaintiff's attorney 
draft and deliver the 
certificate of merit and the 
identity of the licensed 
professional they 
consulted remains 
anonymous. In other 
jurisdictions, the licensed 
professional in the same 
discipline is identified and 
may actually draft the 
certificate. 
 
In many certificate of merit 
jurisdictions, if the plaintiff 
does not file the required 
certificate of merit on a 
timely basis, the defendant 
is allowed to file a motion 
for summary judgment. 
This can be a relatively 
quick and inexpensive 
means of getting out of a 
dispute or claim. 
 

Some states require that 
the peer reviewer be 
"actively engaged" in their 
licensed profession. Others 
allow retired professionals 
to serve in this role.  
 
Clearly, certificate of merit 
laws vary widely from state 
to state. Some are 
considered very effective 
in preventing frivolous 
claims; others have been 
called "toothless." Also be 
aware that our list of 
certificate of merit 
jurisdictions is subject to 
change as more states (and 
possibly Canadian 
provinces) consider them. 
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also subject to change. 
Texas, for example, 
recently changed its law by 
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reviewer to "practice" the 
same discipline as the 
defendant, rather than just 
be "knowledgeable" of the 
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If your practice resides in a 
jurisdiction that has a 

certificate of merit law, 
work with your attorney to 
determine the specifics of 
the most current 
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what is required in order 
to request, draft and issue 
a certificate of merit.  
 
If your state does not have 
a certificate of merit law, 
you and your colleagues 
might want to try to 
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enact or improve existing 
certificate of merit 
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Architects (AIA), the 
American Council of 
Engineering Companies 
(ACEC), the American 
Society of Civil Engineers 
(ASCE) and the National 
Society of Professional 
Engineers (NSPE) have all 
developed model law 
language and may help 
local professional 
organizations get this 
legislation on the books. 
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Your attorney and your 
professional liability 
insurance companies, 
agencies and brokers 
might also be able to help 
you promote this cause. 
 
Contractual Certificate of 
Merit 
Strong certificate of merit 
legislation has proven to 
be an effective tool for 
combating frivolous 
lawsuits and claims. 
However, you don't 
necessarily need legislation 
in your jurisdiction to get 
the power of a certificate 
of merit to work for you. 
 
Some design firms have 
been successful in getting 
clients to agree to 
including a certificate of 
merit requirement in their 
client/consultant contract. 
Here are some steps you 
can take to add this 
protection from frivolous 
claims in your client 
contracts. 
 

Determine whether or not 
other design firms in your 
area have been successful 
in getting certificate of 
merit language included in 
their client contracts. Ask 
your peers as well as local 
representatives of your 
professional societies 
whether they are aware of 
design professionals who 
have successfully added a 
certificate of merit 
contract clause. Again, 
your attorney and your 
professional liability 
insurance company, 
agency or broker may be a 
good source of information 
on this topic as well. 
 
If you discover that others 
in your profession have 
been successful in 
negotiating certificate of 
merit contract clauses, 
seek to obtain copies of 
the contract language that 
your peers have been able 
to negotiate. On the other 
hand, if you discover that 
none of your peers have 
obtained a certificate of 

merit contract clause, try 
to find out why. Maybe 
clients have been steadfast 
against the idea of such 
contract language. Or 
maybe none of your peers 
have ever really tried to 
get such protective 
language. 
 
If you feel it's worth the 
effort to propose such 
contract language to your 
clients, ask your attorney 
to draft a certificate of 
merit contract clause. This 
clause should: 

 
  State that, in 

accordance with the 
agreement, your 
client shall make no 
claim for 
professional 
negligence or failure 
to perform, either 
directly or by way of 
a cross complaint 
against you, unless 
the client has first 
provided you with a 
written certificate of 
merit report 
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executed by an 
independent 
consultant currently 
practicing in the 
same discipline as 
you, with recent 
experience 
executing a project 
or projects similar to 
the one in question, 
and licensed in the 
state/province 
where the project is 
being executed. 

 Require that any 
certificate of merit 
executed shall 1) 
contain the name, 
license number and 
professional seal of 
the certifier; 2) 
specify the acts or 
omissions that the 
certifier contends 
are negligent, 
breach the owner's 
agreement, and/or 
are not in 
conformance with 
the standard of care 
for a consultant 
performing 
professional services 

under similar 
circumstances; and 
3) state in detail the 
basis for the 
certifier’s opinion 
that such acts or 
omissions do not 
meet the standard 
of care. 

 State that only those 
items described in 
the certificate of 
merit report may be 
the subject of 
litigation or 
arbitration by the 
owner against the 
design professional. 

 Require that any 
certificate of merit 
shall be provided to 
the defendant 
promptly, e.g., not 
less than 30 
calendar days prior 
to the presentation 
of any claim or the 
institution of any 
arbitration, 
mediation or judicial 
proceeding called 
for in the 
agreement. 

 Note that if the 
owner begins 
litigation, arbitration 
or similar legal 
actions prior to 
compliance with the 
certificate of merit 
contract provision, 
the action against 
the defendant will 
be dismissed. 

 
The American Institute of 
Architects (AIA) as well as 
some specialized 
professional liability 
insurance carriers can 
provide recommended 
language for your contract 
clause. The AIA's 
recommended clause can 
be found in Section 8.4.1 
of the B101. 
 
Why would your client 
agree to adding a 
certificate of merit clause 
to your contract? Some 
would argue that such a 
clause benefits the client 
as much as the design 
professional, avoiding the 
costs of litigation until the 



21Benchmarks - December 2022

412 N. Dal Paso 

Hobbs, NM 88240 

Tel: (575) 393-3117 

Fax: (575) 393-3450

www.jwsc.biz

  

  

executed by an 
independent 
consultant currently 
practicing in the 
same discipline as 
you, with recent 
experience 
executing a project 
or projects similar to 
the one in question, 
and licensed in the 
state/province 
where the project is 
being executed. 

 Require that any 
certificate of merit 
executed shall 1) 
contain the name, 
license number and 
professional seal of 
the certifier; 2) 
specify the acts or 
omissions that the 
certifier contends 
are negligent, 
breach the owner's 
agreement, and/or 
are not in 
conformance with 
the standard of care 
for a consultant 
performing 
professional services 

under similar 
circumstances; and 
3) state in detail the 
basis for the 
certifier’s opinion 
that such acts or 
omissions do not 
meet the standard 
of care. 

 State that only those 
items described in 
the certificate of 
merit report may be 
the subject of 
litigation or 
arbitration by the 
owner against the 
design professional. 

 Require that any 
certificate of merit 
shall be provided to 
the defendant 
promptly, e.g., not 
less than 30 
calendar days prior 
to the presentation 
of any claim or the 
institution of any 
arbitration, 
mediation or judicial 
proceeding called 
for in the 
agreement. 

 Note that if the 
owner begins 
litigation, arbitration 
or similar legal 
actions prior to 
compliance with the 
certificate of merit 
contract provision, 
the action against 
the defendant will 
be dismissed. 

 
The American Institute of 
Architects (AIA) as well as 
some specialized 
professional liability 
insurance carriers can 
provide recommended 
language for your contract 
clause. The AIA's 
recommended clause can 
be found in Section 8.4.1 
of the B101. 
 
Why would your client 
agree to adding a 
certificate of merit clause 
to your contract? Some 
would argue that such a 
clause benefits the client 
as much as the design 
professional, avoiding the 
costs of litigation until the   

  

executed by an 
independent 
consultant currently 
practicing in the 
same discipline as 
you, with recent 
experience 
executing a project 
or projects similar to 
the one in question, 
and licensed in the 
state/province 
where the project is 
being executed. 

 Require that any 
certificate of merit 
executed shall 1) 
contain the name, 
license number and 
professional seal of 
the certifier; 2) 
specify the acts or 
omissions that the 
certifier contends 
are negligent, 
breach the owner's 
agreement, and/or 
are not in 
conformance with 
the standard of care 
for a consultant 
performing 
professional services 

under similar 
circumstances; and 
3) state in detail the 
basis for the 
certifier’s opinion 
that such acts or 
omissions do not 
meet the standard 
of care. 

 State that only those 
items described in 
the certificate of 
merit report may be 
the subject of 
litigation or 
arbitration by the 
owner against the 
design professional. 

 Require that any 
certificate of merit 
shall be provided to 
the defendant 
promptly, e.g., not 
less than 30 
calendar days prior 
to the presentation 
of any claim or the 
institution of any 
arbitration, 
mediation or judicial 
proceeding called 
for in the 
agreement. 

 Note that if the 
owner begins 
litigation, arbitration 
or similar legal 
actions prior to 
compliance with the 
certificate of merit 
contract provision, 
the action against 
the defendant will 
be dismissed. 

 
The American Institute of 
Architects (AIA) as well as 
some specialized 
professional liability 
insurance carriers can 
provide recommended 
language for your contract 
clause. The AIA's 
recommended clause can 
be found in Section 8.4.1 
of the B101. 
 
Why would your client 
agree to adding a 
certificate of merit clause 
to your contract? Some 
would argue that such a 
clause benefits the client 
as much as the design 
professional, avoiding the 
costs of litigation until the 
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complaint has been shown 
to have merit. Often a 
certificate of merit clause 
can be used as a contract 
negotiation point. For 
instance, your client may 
require that you indemnify 
them against certain 
liabilities. You may counter 
with a request for a 
contractual certificate of 
merit requirement, and 
eventually compromise 
with a mutual indemnity. 
 
Recent court cases have 
upheld the validity of 
certificate of merit laws 
and contractual clauses. 
But note that any 
certificate of merit clause 
you negotiate into your 
contract only applies to 

claims by the client who 
signed the contract. It does 
not apply to any other 
party. 
 
Finally, it is not always easy 
to convince a client to 
accept a certificate of 
merit clause in their 
contract. They simply are 
not convinced that they 
should have to jump 
through hoops and spend 
time and money just to be 
able to file a claim against 
a design professional. Still, 
it's likely worth the time to 
bring this option up during 
contract negotiations. And 
if you reside in a 
jurisdiction that has 
certificate of merit laws, it 
would be foolish not to 

take advantage of this 
effective killer of frivolous 
lawsuits.  
 
Can We Be of Assistance? 
We may be able to help 
you by providing referrals 
to consultants, and by 
providing guidance relative 
to insurance issues, and 
even to certain 
preventives, from 
construction observation 
through the development 
and application of sound 
human resources 
management policies and 
procedures. Please call on 
us for assistance. We’re a 
member of the 
Professional Liability 
Agents Network (PLAN). 
We’re here to help. 

 
Contact: 
 
James Lyons, Vice President 
jlyons@cressinsurance.com  
 
Eloise Hughes, ACSR 
Account Manager 
ehughes@cressinsurance.com 
 
6101 Moon Street NE, Suite 1000 
Albuquerque, NM 87111 
Office:  505-822-8114 
Fax:   505-822-0341 
Toll Free:  800-422-8925 
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Some of the vendors at 
the 2022 NMPS Conference

Below: Chris Pappas

Above: Tim Burrows and 
Alicia Mendoza  

Vendor photos by 
Barry Phillips
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Above: Taylor Stuyvesant 
Curlee , Mike Casman and 

Dustin Hoaglin

Above: Colleen Ruiz

Left: Angela Arriaga
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Above: Dan O'Reilly

Left: Eric Evans (left) 
and Nick Cournoyer 

(right)

Left: Kris Brandt and 
Brandon Collins
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Above: Diego Ibarra, Brenda 
Amos and Kevin Chinana

Left: Rebecca Shank

Above: Jim Reinbold
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Appreciation for “The System” 
Earl F. Burkholder, PS, PE, F.ASCE 

Global COGO, Inc., Las Cruces, NM 88003 
December 2022 

 
A definition for “The System” could include many facets. I’ll focus on one – our Board of 
Licensure (BOL). Thanksgiving was last week, and I just submitted my application for license 
renewal. Words of Thanksgiving and appreciation to the BOL seem to be appropriate. 
 
In addition to the usual platitudes, I am thankful for Wikipedia, a credible source of information 
for many topics. A web search on https://en.wikipedia.org provides convenient access for 
readers worldwide. Several excerpts from Wikipedia include. . .    
 

Thanksgiving is a national holiday celebrated on various dates in the United 
States, Canada, Grenada, Saint Lucia and Liberia. (Use links for additional information.) 

 
Surveying or land surveying is the technique, profession, art, and science of determining 
the terrestrial two-dimensional or three-dimensional positions of points and 
the distances and angles between them. (Boundary surveying is subsequently described.) 
 
A digital twin is a digital representation of an intended or actual real-world physical 
product, system, or process (a physical twin). . . (Our interest is a geospatial digital twin.)  

 
A high-definition map (HD map) is a highly accurate map used in autonomous driving, 
containing details not normally present on traditional maps. Such maps can be precise at the 
centimeter level. (Much more can be learned from the embedded links.) 

 
But, even with the help of Wikipedia, I cannot provide an authoritative definition of “The 
System.” For me, it as an unassailable accumulation of laws/standards/rules/procedures that 
govern every aspect of our lives. For purposes of this article, “The System” includes the New 
Mexico Board of Licensure for Professional Engineers and Professional Surveyors (NM BOLPEPS) 
and those who interact with it – board members, licensees, staff, agencies, courts, businesses, 
professional associations (NCEES, NMPS, NMSPE), and others. 
 
A paraphrase of Section 61-23-1.1 of the “Engineering and Surveying Practice Act” states that 
the BOL exists to “safeguard life, health, and property, and to promote the public welfare. . . “ 
Professional licensure by the BOLPEPS in New Mexico is long-standing and parallels trends 
throughout the United States as documented by NCEES. Except for a possible “sunset” 
provision – see Section 61-23-32 – the Practice Act is a permanent fixture in our professional 
lives. Current licensees and citizens of New Mexico owe a huge debt of gratitude for the 
accumulation of policies governing professional practice (i.e., “The System”). Members and 
staff of the BOL deserve appreciation for their service as “guardians” of licensure and for 
protecting the public by reviewing qualifications before granting a license to qualified persons 
to “engage in the practices of engineering and surveying.” 
  

Appreciation for “The System”
Earl F. Burkholder, PS, PE, F.ASCE

Global COGO, Inc., Las Cruces, NM 88003
December 2022
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My personal philosophy is to avoid complaining unless I have something better to offer. The 
2022 BOL renewal process may be an exception. The 2022 License Renewal Form includes a 
“check box” for me to indicate that I have read the: 
 

a. Practice Act   Sections 61-23-1 through 61-23-36 NMSA 1978 
b. Administrative Code Title 16, Chapter 39, Parts 1 through 8 
c. Minimum Standards Title 12, Chapter 8, Part 2, NM Administrative Code 

 
A link is provided for my convenience and the implication is that I should read them again. But 
the form does not say “when.” Yes, I read them some time ago. Recent changes are covered in 
the Annual Ethics Session update. Am I expected to do it again? How long does it take? What is 
reasonable? Why not just check the form, write the BOL a check, and mail it in?  
 
Unlike previous renewals, the 2022 form does not include a box to show tabulation of 
continuing education credits earned or carried over. Instead, the Professional Development 
Affidavit includes specific declaration of meeting continuing education requirements. 
Furthermore, the signature MUST be in any color other than black. Clarification: the form goes 
on to state (in red) that signature must be original, and that falsification of signature is subject 
to disciplinary action.  
 
I applaud the BOL (and staff) for working efficiently and for being careful to preserve the 
integrity of the licensing and renewal process. Undoubtedly those measures are adequate in 
some/most/all cases. Am I naïve to believe the answer is “all cases”? When installing software, 
how many of us check the “I accept” box (without reading the fine print)? Is there a better way 
for the BOL to ensure compliance? I don’t have a better suggestion. What do you think?    
 
I’d really like to believe this whole thing is a non-issue. Comments for reflection/discussion: 
 

a. Honesty, trust, loyalty, and integrity are hallmarks of our society and part of “The 
System.” In the extreme, law enforcement, courts, fines, public opinion, disciplinary 
action, and prisons serve as deterrents to “bad behavior.” Of course, “bad behavior” 
is subjective and often depends on values and circumstances. Does “bad behavior” 
become “acceptable” if the result is inconsequential? At what point (if ever) does 
“beating The System” justify non-compliance? 
 

b. Guidelines are often applied at various levels. . . is it moral, it is legal, is it ethical?   
 

- War crimes are considered to be immoral. 
- Tax fraud and driving without a license are considered to be illegal. 
- Conflict of interest and lying under oath are considered to be unethical. 

 
c. The following attitudes are often tolerated (should they be emulated). 
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Photos sent in by Ed Trujillo and 
Eric Marlow from Dawson Surveys

Comforts of 
home at 

Construction 
Sites
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- The rules were made for others and do not apply to me. 
- I’m not guilty if I’m not caught (speeding on the highway or tax evasion). 
- The right to decide, makes the decision right - Supreme Court/Abortion?    

 
d. What does it mean to read the fine print? 

 
- Before using software, the buyer is often required to check the box, “I accept 

conditions” listed by the seller. Is that enforceable in court? Yes, according to 
“caveat emptor,” the purchaser is presumed to be sufficiently intelligent to 
understand what he/she is signing. Of course, the contrary has been shown. 

 
- Does the difference in consequences (using software and certifying 

professional compliance in the renewal application) justify equating the two? 
I’d like to think not. Engineering and surveying are both responsible 
professions with a reputation to protect. 

 
OK, maybe the BOL doing it correctly. For example, the BOL: 
 

a. Is currently at “full staff” and has the ability to audit more license renewals than in the past. I 
was audited some years ago and attest to a through review by the BOL. Although my records 
were up to date, I gained a new appreciation of BOL efforts to fulfill their statutory mandate. 
A successful audit is gratifying for both parties. 
 

b. Stipulates that the licensee keep a log of continuing education activities. Having an up-to-
date log available for an audit relieves the BOL from time-consuming clerical work.  
 

c. Encourages each licensee to use the “honor system” in continuing education activities and 
record keeping. 
 

d. Publishes a newsletter to notify each licensee of BOL activities. Personally, I have found the 
BOL to be responsive to inquiries I’ve submitted. 

 

Conclusion:  
 
As licensed professionals, we should each be diligent in fulfilling the continuing education requirements 
and taking time to (re-)read the Practice Act, the Administrative Code, and the Minimum Standards. 
Whether audited or not, we each have a role in upholding the stature and reputation of the Engineering 
and Surveying professions. Kudos to members of the BOL, to the Executive Director, and to BOL staff. 
 
  

Δ

Charms of the Santa Fe 
County Building
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With heavy hearts, we announce the death of Paul Alfred Armijo 
(Rodeo, New Mexico), who passed away on November 4, 2022 

at the age of 64.

Paul was a Professional Land Surveyor for 25 years. He and 
Carla owned a land surveying firm, Armijo Surveys, Inc.in 
Santa Fe, where they loved working and laughing together 

every day as a team. They built their business together for the 
past 24 years.

Obituary - Paul Alfred Armijo
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Sustaining Membership 
The Sustaining Membership category is reserved for Professional Surveying Companies represented by a New Mexico 
Professional Surveyor and for individual New Mexico Professional Surveyors.  Please contact the NMPS office for more 

information or to upgrade your existing membership.

Thomas Johnston
Wayjohn Surveying Inc. 
Albuquerque, NM

Tammy Kaber
Gila Land Surveying, LLC
Gila, NM 

Larry Medrano 
Precision Surveys, Inc.
Albuquerque, NM

Chris Pappas
Green Forest Surveys, LLC
Fairfield, VA

Keith Stickford 
North Star Land Surveying
La Jara, NM 

Salvador Vigil
LSC Surveys, LLC
Santa Fe, NM

Tim Aldrich 
Aldrich Land Surveying 
Albuquerque, NM

Alan Benham
Bohannan Huston, Inc.
Albuquerque, NM

Isaac Camacho
Brock & Bustillos Inc.
Las Cruces, NM 

Marc A. DePauli 
DePauli Engineering & 
Surveying, LLC 
Gallup, NM

Russell  Elliott
Elliott Surveying 
Albuquerque, NM

Kery Greiner
Tierra Surveys, LLC, 
Las Cruces, NM

Thank you for your support!

Sustaining Members   
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